OPEN MEETING MINUTES
Missouri State Board of Embalmers
and Funeral Directors

August 11, 2009
Division of Professional Registration
3605 Missouri Boulevard
Jefferson City, Missouri

Tuesday, August 11, 2009 — 7:30 a.m. fo 7:31 a.m.

The meeting of the Missouri State Board of Embalmers and Funeral Directors
was called to order by Martin Vernon, Chairman, at 7:30 a.m. on Tuesday,
August 11, 2009, at the Division of Professional Registration, 3605 Missouri
Boulevard, Jefferson City, Missouri.

Roll Call

Board Members Present
Martin Vernon, Chairman
Gary Fraker, Vice-Chairman
James Reinhard, Member

Board Members Absent
Todd Mahn, Secretary

John McCulloch, Member
Joy Gerstein, Public Member

Staff Present

Becky Dunn, Executive Director

Lori Hayes, Inspector

Sharon Euler, Assistant Attorney General
Don Eggen, Chief Investigator

Closed Meeting

Motion was made by Gary Fraker and seconded by Jim Reinhard to move into
closed session and that all records and votes, to the extent permitted by law,
pertaining to and/or resulting from the closed meeting be closed pursuant to
Section 610.021 Subsection (14) and Section 324.001.8 RSMo for discussing
educational transcripts and/or test scores andfor complaints and/or audits and/or
investigative reports and/or other information pertaining to the licensee or
applicant for licensure; Section 610.021 Subsection (1) R8Mo for discussing
general legal actions, causes of action or litigation and any confidential or
privileged communications between this agency and its attorney; Section
610.021 Subsection (1) RSMo and 324.001.9 RSMo for deliberation on
discipline; Section 610.021 Subsection (3) RSMo discussing hiring, firing,
disciplining or promoting an employee of this agency; Section 610.021
Subsection (13) RSMo for making performance ratings pertaining to individual




employees; Section 610.021 Subsection (7) RSMo for reviewing testing and
examination materials; Section 610.021 Subsection (14) and Section 324.001.8
RSMo for proceedings required pursuant to a disciplinary order concerning
medical, psychiatric, psychological, or alcoholism or drug dependency diagnosis
or treatment of specific licensees; and Subsection of 610.021 RSMo for the
purpose of reviewing and approving the closed minutes of previous meetings.
Motion carried with Martin Vernon, Gary Fraker and Jim Reinhard voting in favor
with no votes in opposition. John McCulloch was absent for this portion of
meeting. Todd Mahn and Joy Gerstein were absent from the meeting in its
entirety.

Tuesday, August 11, 2009 - 9:00 a.m.

The meeting of the Missouri State Board of Embalmers and Funeral Directors
reconvened in open session at approximately 9:09 a.m. on Tuesday, August 11,
2009. The meeting was called to order by Martin Vernon, Chairman, at the
Division of Professional Registration, 3605 Missouri Boulevard, Jefferson City,
Missouri,

Roll Call

Board Members Present
Martin Vernon, Chairman
Gary Fraker, Vice-Chairman
John McCulloch, Member
James Reinhard, Member

Board Members Absent
Todd Mahn, Secretary
Joy Gerstein, Public Member

Staff Present

Becky Dunn, Executive Director

Lori Hayes, Inspector

Earl Kraus, Senior Legal Counsel

Sharon Euler, Assistant Attorney General

Connie Clarkston, Director of Budget and Legislation
Don Eggen, Chief Investigator

Mark Stahlhuth, Division of Finance, joined at 1:00p.m.

Public Present

Stephen Zell, ACM

Dale Westby, ACM

Matt Whaley, SCI

John Moore, Moore Funeral Home
Representative Tim Meadows, State Legislature
Darlene Russell, CFL Preneed

Esther Bateman, Stewart Enterprise
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Chris Moody, Moody & Associates and SClI
Jim Moody, Moody & Associates and SCI
Mark Warren, Inglish & Monaco

Bill Stalter, Stalter Legal Services

Don Otto, MFDEA

Brad Speaks, Speaks Funeral Home

Ann Warren, Inglish & Monaco

Approval of Agenda

Motion was made by Gary Fraker and seconded by John McCulloch to approve
the open agenda. Motion carried with Martin Vernon, Gary Fraker, John
McCulloch, and Jim Reinhard voting in favor with no votes in opposition. Todd
Mahn and Joy Gerstein were absent from the meeting in its entirety.

Approval of Minutes
No minutes were available for review.

Executive Director’s Report
Becky Dunn had nothing to report at this meeting

Future Meeting Dates

Future meeting dates are scheduled as follows:
e August 19, 2009, 9:00 a.m.
o August 25, 2009, 9:00 a.m.
¢ September 2, 2009, 9:00 a.m.

Financials/Projections
Nothing to report at this meeting.

Brad Speaks/Scott Lindley Appearance (Robert Cowherd by Phone)

Brad Speaks addressed the board pursuant to an email request relating to the
claim process and timely payout from National Prearraged Services, Inc (NPS).
Mr. Speaks stated he had filed claims from NPS for 35 funerals and hasn't been
paid for any of them. He is asking the State Board to make a formal request of
the Attorney General to enforce the law. Mr. Speaks further requested that the
State Board hire Robert Cowherd as the board's attorney so that he can work on
this ongoing issue for the consumers of Missouri and the funeral providers who

have been harmed.

Attorney General Update
Sharon Euler, Assistant Attorney General, provided the Board an update
regarding National Prearranged Services Inc. (NPS). The Attorney General’s
website has a Consumer Alert regarding the NPS claim packets. The Special
Deputy Receiver has filed a lawsuit to begin asset recovery process in the NPS
liquidation action. Ms. Euler also advised that Randy Sutton was indicted on
NPS related charges. This was provided for informational purposes only.
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Senate Bill 1 Implementation Process

The Board reviewed the public's comments pertaining to Senate Bill 1, and
discussion was held. A court reporter was present and recorded the discussion.
The transcript is a permanent part of the record and as such a summary of the
discussion is not made a part of the official minutes of this meeting.

It was the decision of the Board to draft rules for the following sections for clarity
for review at a subsequent meeting:

o 436.405 (2) Definition of Guaranteed Contract
436.405 (7) Definition of Preneed Contract
436.412 Grandfather Clause - clarify who gets paid what
436.415.1 Provider/Seller obligations
436.415 Provider/Seller obligations — clarify obligations
436.420.3 Provider/Seller contract
436.425.1 Consumer contract requirements
436.425.1(5) Consumer contract requirements
436.425.1(12) Consumer contract requirements
436.425.1(13) Consumer contract requirements
436.425.1(14) Consumer contract requirements
436.425.1(15) Consumer contract requirements
436.425.3 Consumer contract requirements
436.425.4 Consumer contract requirements
436.435.6 Trustee duties

12:00 p.m. — 1:05 p.m. — Closed Meeting
Motion was made by Gary Fraker and seconded by Jim Reinhard to move into
closed session and that all records and votes, to the extent permitted by law,
pertaining to and/or resulting from the closed meeting be closed pursuant to
Section 610.021 Subsection (14) and Section 324.001.8 RSMo for discussing
educational transcripts and/or test scores and/or complaints and/or audits and/or
investigative reports and/or other information pertaining to the licensee or
applicant for licensure; Section 610.021 Subsection (1) RSMo for discussing
general legal actions, causes of action or litigation and any confidential or
privileged communications between this agency and its attorney, Section
610.021 Subsection (1) RSMo and 324.001.2 RSMo for deliberation on
discipline; Section 610.021 Subsection (3) RSMo discussing hiring, firing,
disciplining or promoting an employee of this agency; Section 610.021
Subsection (13) RSMo for making performance ratings pertaining to individual
employees; Section 610.021 Subsection (7) RSMo for reviewing testing and
examination materials; Section 610.021 Subsection (14) and Section 324.001.8
RSMo for proceedings required pursuant to a disciplinary order concerning
medical, psychiatric, psychological, or alcoholism or drug dependency diagnosis
or treatment of specific licensees; and Subsection of 610.021 RSMo for the
purpose of reviewing and approving the closed minutes of previous meetings.
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Motion carried with Martin Vernon, Gary Fraker, John McCulloch and Jim
Reinhard voting in favor with no votes in opposition. Todd Mahn and Joy
Gerstein were absent from the meeting in its entirety.

Reconvene ;
The State Board of Embalmers and Funeral Directors reconvened in open

session at approximately 1:05 p.m.

Senate Bill 1 Implementation Process - Continued

The Board continued its review of the public’'s comments pertaining to Senate Bill
1, and discussion was held. A court reporter was present and recorded the
discussion. The transcript is a permanent part of the record and as such a
summary of the discussion is not made a part of the official minutes of this

meeting.

Open Discussion — Dialogue with General Public Attending Open Session
Continuation and/or Completion of any Unfinished Open Session Business
Nothing further to report.

Adjournment
A motion was made by Jim Reinhard and seconded by Gary Fraker to adjourn.

Motion carried with Gary Fraker, John McCulloch and James Reinhard voting in
favor with no votes in opposition. The meeting adjourned at 4:32 p.m. on
Tuesday, August 11, 2009. Todd Mahn and Joy Gerstein were absent from the
meeting in its entirety.

Executive Director: Wgﬂbmﬁ'w

Approved by the Board on: (Q l (4'/“01 1D
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CHAIRMAN:

time together to order this morning,

take a roll call.

MR. FRAKER:

CHAIRMAN:

MR. McCULLOCH:

CHAIRMAN:

MR. REINHARD:

CHAIRMAN:
MS. DUNN:
CHAIRMAN:
MS. DUNN:
CHAIRMAN:

the room and make

do the approval of the agenda first.

Call the meeting and good
so we'll
Gary Fraker?

Yes, sir.
John McCulloch?
Here.

Jim Reinhard?
Here.
Joy Gerstein.

Absent.

Todd Mann?

motion for approval of the agenda.

MR. FRAKER:

CHAIRMAN:

MR. McCULLOCH:

CHAIRMAN:

takes care of that.

Absent.
All right. So, go around
introductions. Well, we'll
Need a
So moved.
Sc moved, Mr. Fraker.
Second.
John seconds. So, that

So, now, we'll go around

the room and introduce.

Chairman of the Board.

table we have Earl Kraus,

for the Division. You

I'm Martin Vernon,
To my right around the
senior legal counsel

heard Gary Fraker say

Poe & Company Reporting and Videoconferencing
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here, Board menmber. L.ori Hayes, our
inspector; our court reporter. Tell us your
name.

THE REPORTER: Kristy Bradshaw.

CHAIRMAN: Kristy Bradshaw. Glad to
see you today. Connie Clarkston, if I get it
right. I never can remember your exact title.
Say what that is, please.

MS5. CLARKSTON: Director of budget and
legislation.

CHAIRMAN: Director of budget and
legislation. Of course, John McCulloch, Jim
Reinhard, Board members; Sharon Euler,
assistant attorney general, and who really
runs the ship; our executive director who we
cannot get along without, the best, Becky
Dunn. So -~

MS. DUNN: Thank you. And Don,

CHATIRMAN: Ch, yes. Don just walked
in -- our central investigative unit, Don
Eggen here with us today. So -- and then

we'll go around the room and introduce, but

I'll introduce. We have Representative Tim
Meadows with us here today. We're always glad
to have him with us. And then Darlene, just
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take it away, and right on around.

MS. RUSSELL: Darlene Russell, CFL
Preneed; Esther Bateman, Stuart Enterprises;
Brad Speaks, Speaks Funeral Home; Jim Moody,
Moody & Associates and SCI; Chris Mocody, Moody
& Associates and SCI; John Moore, Moore
Funeral Home; Matt Whaley, SCI Funeral
Services of Missouri; Dale Westby, Associated
Cemeteries -- (inaudible) -- St. Charles
Memorial Gardens; Bill Stalter, Stalter Legal;
Stephen Zell -- (inaudible) -- Cemetery and
Chapel; Don Otto, Missouri Funeral Directors
and Embalmers Association, Missouri Funeral
Trust.

CHAIRMAN:. All right. We're very glad
to have all of you with us today, so =-- just
as a footnote, I would just say that we've
been -- or I personally have been very proud
of how these meetings have went. We knew it
would be like pulling teeth and going to the
dentist for a long grinding, grueling ordeal
through each one of these sessions, and if you
haven't been to one yet, you'll agree with
that whenever the end of the day is here, but,

yvet, very informative and very good, in my
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opinion. So, a couple of ground rules for the
day for some of us that haven't been here.
When we start the line-by-line, so to speak,
process, the legal counsel will kind of guide
that discussion. They've put a lot of effort
and footnotes and notes that you all have sent
to us, and has been very good for helping with
that. We need to stay focused microscopically
so we're not chasing rabbits all over the
place, and then we'll move it through section
by section, and that helps greatly. S0, we
will also be breaking at noon for lunch with
an hour out and then back at 1:00, so
everybody 1is aware of that and can be thinking
in turn of that. So, I'm going to give it to
Becky for just a second because she has sone
thoughts on how we have to address things with
the court reporter and all that.

MS. DUNN: So, for those new to the
group today, please only speak one at a time
and when you do speak, say your name and
organization for the court reporter so we can

have those reflected accurately. If you do

‘want copies of the minutes, please make sure

to contact the court reporter, give your name
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and organization. They're working weekly.
They don't have them done yet, but if you do,
you'll have to get those from the court
reporter.

CHAIRMAN: Ookay. So, did you say we
want the future dates just to be posted?

MS. DUNN: All of our future dates are
on our Web site at this time. What we're
trying to do is those that -- I think everyone
is on our e-mail group. We put everyone's
comments under that week's meetings. If you
could just refer to our Web site, it's very
helpful to us, and we try to keep that as
updated as we can by the minute.

CHAIRMAN: Any comments that you
choose to express, we may hear it vocally
today, but if you really want the legal
counsel to look at that, add it to the next
week's -- what we'll be referring to as bubble
notes as we go along through here in the
second section where maybe we back up and look
at something, there is a process for that and
you know it better than I, so comments would
be e-mailed to Becky by --

MS. DUNN: Well, we'd like to have

Poe & Company Reporting and Videoconferencing
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them, you know, the Friday before the meeting
if at all possible. I know that that's very
difficult. We're not getting our comments
back to you in that time frame, but as soon
as you can e-mail them to myself or prembalm
-~ T think that's our generic e-mail which is
on our Web site -- we'll get those posted.

CHATRMAN: Okay. So, on the agenda
for the day, there was a #3 there. It says
financial/projections. That part is that we
weren't sure if there was really going to be a
presentation of that. We thought there was,
but that's coming at a later moment, so that's
been postponed. So, the next thing on the
agenda, we had listed Brad Speaks/Scott
Lindley/appearance, whatever; is there
anything in that thought at the moment?

MR. SPEAKS: Well, I've prepared an
interpretive dance.

CHAIRMAN: Okay. Do you want on the
table? We'll back up. We'll back up, move
the microphone.

MR. SPEAKS: I guess this mike can
pick me up okay? Brad Speaks, Speaks Funeral

Home. I had submitted a, 6 formal request to the
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Board and I suspect everybody has copies of
that. Very briefly, I'l1l just explain a
little bit. There's two issues here, really.
They are not mutually exclusive in the sense
that they're related, but you could do one or
the other or neither or both. The first has
to do with the special master in Texas.
There's seven issues here that I've listed.
Does everybody have copies of this letter?

MS. DUNN: We have scome at the end of
the table. Connie, would you --

MS. CLARKSTON: Actually, they're over
there, and his aren't in there, are they?

MS. DUNN: Oh.

UNIDENTIFIED: Uh-~huh. Yeah. They
should be.

MS. CLARKSTON: Okay. Never mind.

I'm good.

MR. SPEAKS: Well, I guess, for the
group's information that is not aware, I am
one of the harmed parties; in other words, our
funeral home is a victim of the NPS events,
and have been receiving face amount on some of
our contracts, have received nothing on other

contracts, and, to date, I have probably
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provided approximately 35 funerals where T
have not been paid a dime. 2And our position
is that represents felony violations of
Chapter 436. We have regquested the attorney
general to do something about that and were
politely informed that that probably did not
fall within their strategy. And so, we are
asking the State Board to make a formal
request of our attorney general to enforce
those laws. In addition, here is the seven
points: Payment of claims from NPS, ongoing
issues, and I know Don appeared in court in
Texas, arguing these same points, the timing
of the claims payments. They're supposed to
be doing this, you know, within a certain time
period, and their position is, well, the
average is that time period. Don made the
point, well, that means half of them are not
in compliance. We would like to have
something done about that. We're concerned
about ongoing consumer payments on the
contracts in the event that consumers are
still paying under threat of, well, you'll
lose your funeral if you don't. To date,

there is no guarantee of what's happening to
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that money. There's also gquestions about what
happened to the money that was sent in prior
to the settlement agreement and, Don, I
understood that they gave you an answer, it's
just an unacceptable answer.

MR. OTTO: Yeah. Well, there's two
issues there. One is back in May, they said
they would have an official report on that
within a month. That was in May. And I said
in Texas everything is bigger in Texas,
apparently, including the months, because we

don't have that yet. Chris Fuller, however,

“on a phone conference with Donna Garrett and

Kaylene Summerville, our president, said the
following: And there's three time periods.
There's the time period after they went under
court supervisor, but before the receivership
was appointed officially. Then there was a
time while it was under receivership
reorganization, not yet liquidation, and then
there was a time after liquidation. This is
what he told us on the phone. All money that
was sent in before the receiver was appointed
is gone. Kiss it good-bye; okay? You know,

and that includes there was a number of
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contracts, Now, they -- NPS was under court
orders‘to stop doing business, and a nunmber of
states had ordered it to stop doing business,
but, yet, some still go through. There were
some == I call them the March contracts,
although that's slightly inaccurate. But the

March contracts, they accepted mohey,

including some that were paid in full. That
money is gone. Then the time period -- now,
then, so, that one's clear. The time period

afﬁer the ligquidation order was signed, what
Mr. Fuller said was that although the
installment payments that are coming in are
not being physically segregated, which is, I
believe, is contrary to what they had
indicated earlier, but I'd have to go back and
actually read the transcripts. It is being
accounted for and that in the event that those
contracts are determined to be orphaned and
that -- that money will be returned to them.
Then you've got the trickiest time period
between the date the receivership was
appointed, but before the liguidation order
was in effect when people were saying that --

Donna Garrett and others were saying continue
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to send your money in or you'll lose your
contracts, and people were sending the money
in. Now, T will not try -- I will -- until
something is filed, I will not say that this
is the final word, and I will not say this is
official. This was in a phone conversation.
But what we were told is that those consuners
will not get those installiment payments back
if it's determined that they don't have a
contract -- (inaudible) -- orphaned. They
will get the money back after October 28th
when the liguidation order went into effect.
So, if anybody 1is sending money in now on an
installment contract, that money is Ysafe,"
because you're not going to lose it. But for
that money that was sent in between, what was
it, April 9th, I think it was, and October
28th, it looks like that that money will not,
under any circumstances, be refunded. Now,
that does not say that they aren't working on
a way to try to reduce the number of contracts
that are orphaned. I think they are. kN
think they are trying to work -- figure out a
way so¢ that more and more of those are not

orphaned so that it doesn't matter, they can
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continue to make payments and they'll get the
Guaranty fund payment. But what he said was
if it's an orphan contract so that there is no
Guaranty fund payment, the money between April
9th and the ligquidation order would not be
returned to them, and I expressed my extreme
unhappiness with that, and he said he
understood. He didn't disagree with my
emotions on that, but he said that was their
view, under Texas law, as to how it had to

be. And I pointed out, well, you're the ones
saying send the money in. And he goes, well,
that's no different than NPS. And I'm going,

yeah, but I'm hoping they're all in Jjail soon,

and you're the Texas court, And he said,
well, that's -- you know, I understand your
point, and when we file this =-- of course,

they haven't filed this yet. When we file
this, you'll have an opportunity to make
objections to that, and he urged us to do so
when that came out. Now, again, that's -~
that was in a phone conversation. I can't
hold him to it because, obviously, he's not
the decision-maker. There's a lot of other

chiefs in that, and not as many Indians as you
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think. A lot of chiefs, not many Indians.

And so, that may change and it may not be as
big a deal as I'm concerned about because they
might be able to figure out a way to make
these not court -- potentially orphan
contracts not orphan, in which case then,
well, that's all right, maybe. I mean, not
perfect, but it's better than what it is, but
that is what we were told. aAnd to describe

my vehement opposition to that result, if, in
fact, people had sent money in to Texas under
the representation from the special deputy
receiver that if you don't send this in,
you're going to lose your contract, and then
to find out a year later, well, you'wve lost
your contract anyway, even though you've never
missed a payment, plus all that money you sent
in during the summer, we're keeping, I said is
pretty bad.

MR. SPEAKS: Yeah. I guess I'm Jjust a
stupid funeral director that grew up in a town
of 1,500 people, but where I'm from, we would
call that stealing, and we're concerned about
that, and we would like our attorney general

to do something about that. Thank you, Don.
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Point #4, Missouri banks and their liability

class-action lawsuits, you Kknow, since I wrote
this, there have been developments in terms of
the lawsuits; however, we're still very
concerned that the purpose of one of those
lawsuits may be to push us out and that's not
right. We are the harmed parties. Point #5,
our expenses in pursuing this matter, it's
kind of 1like if your baby gets kidnapped and
the FBI tells you you need to pay for this
yourself, you know. Well, you do what you've
got to do because it's your kid, but I don't
think that's right. We'd like to have access
to the teleconference reports. You know, at
one point, we were allowed to do that. As a
result of somebody's barking dog, we got

kicked off of that call. That was

unfortunate, Perhaps there is a way, though,
for us to gain access back. And then,
finally, the SDR's attempt -- you know, this
is kind of past news, as well -- to send this
letter cut to all consumers. I think we've

all been besieged by phone calls and, you
know, I would hope that that could have been

avoided because 1t stirs up the public. The
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number-one call has been is my funeral safe,
and there is really no good answer to that.
The answer we've given them is, well, we
intend to provide your funeral whether we get
paid or not. And, you know, that's just where
that stands. The second issue has to do with
the Board's newfound ability to hire legal
counsel, and I think that's great. I'd like
to suggest that you hire Mr. Robert Cowherd to
work on these issues. In my opinion, at
least, there is no bigger issue. The
implementation of Chapter 436 is big, but with
over half the funeral homes in this state
suffering from these other issues, to me,
that's the biggest issue facing the State
Board, and I'd like to recommend that you hire
Mr. Robert Cowherd as your legal counsel to
work on this issue. That's not to say that
you cannot have other representation in terms
of other ongoing issues that are not Mr.
Cowherd's expertise, but I don't think there
is anybody that is more well-versed in what's
going on in this case than Robert. So, those
are the two requests. I dontt expect an

immediate answer, but I would like you to take
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that under consideration, and we appreciate
all that you're doing Mr. Chairman, I have
high hopes for the current regime, and
congratulations.

CHATRMAN: Well, thank you.

MR. SPEAKS: It's all fallen in your
lap.

CHAIRMAN: It has, hasn't it?

MR. SPEAKS: Thank you.

CHAIRMAN: Well, Brad, thank you. So,
Board members, anybody have a specific
question or thought on any of Brad's
statements or conmments? Okay. Well, Brad, we
thank you for that presentation and I guess,
at the moment, we'll say taken under
advisement and we'll go forward.

MR. SPEAKS: Thank you.

CHAIRMAN: So, all right.

MS. DUNN: I have one guestion.

CHATRMAN: Yes, ma'an.

MS. DUNN: As individuals send in their
comments, we're very careful about sending out
e-mails. I apologize, maybe Amy's e-mail was
posted. Does anyone that's sending comments

have any problem with us on putting your
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e-mail on the Web site with your comments?
Well, if you do that, when you send in your
comments, would you just say that you've given
us authorization to use your e-mail, and,
Bill, we may have done the same for you.

MR. STALTER: Yeah. I just found out
they're posted.

MS. DUNN: Ckay. I just wanted to
make sure.

MR. SPEAKS: I don't have any secrets.

CHAIRMAN: Okay. Put you on the spot
for the moment, Tim, but last week, you asked
for a minute or two just -- do you have
something today because I forgot to ask you
that.

REPRESENTATIVE MEADOWS: No. I'm very
fine. Thank you, Mr. Chairman.

CHAIRMAN: All right. Just wanted to
make sure.

MS. EULER: Mr. Chairman?

CHAIRMAN: Yes, ma'am?

MS. EULER: May I give the Board and
everyone here just a little bit of an update?

CHAIRMAN: Absolutely.

MS. EULER: First of all, I'd like to
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let everyone know that on the AG's Web site,
there is now a consumer alert that we posted
last week that provides just some basic
information for consumers about the NPS clainm
packets, so I wanted everybody to know about
that. And, also, I assume everybody has
gotten the word that the SDR has filed a
lawsuit. This is a copy of the complaint --
140 pages of fun-filled reading -- and this is
their first effort to begin the asset-recovery
process in the NPS liquidation action. And,
also, I assume everybody has heard that Randy
Sutton was indicted this week on NPS-related
charges, so --

MR. SPEAKS: Do you have copies of
that?

MS. EULER: I have a couple.

REPRESENTATIVE MEADOWS: Can I have
one of those, Sharon?

MS. EULER: Yeah. I think Tab was
going to make some more copies.

CHAIRMAN: That's on the Web, isn't 1it?

MS. EULER: It's -- well, are you
going to post it to our Web site, Becky?

It's available through the PACER System, but
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you have to have an account, and there's a
slight charge for it.

CHAIRMAN: Okay.

MR. OTTO: I posted a pdf 1link earlier.

MS. EULER: Okay.

MR. OTTO: If anyone doesn't have it,
let me know and I can send it out, and then
you'll have to pay for it.

MS. EULER: We have to pay for it?

MR. OTTO: Yeah.

MS. DUNN: I can post it.

MS5. EULER: Okay.

UNIDENTIFIED: (Inaudible.)

MR. OTTO: Well, yeah. All of it.
There was links to all of it, I think.
Somebody had it posted somewhere else, so ==
but it would be easier if you could do it.

MS. EULER: I expect that this will be
the first of a long line of indictments we'll
see.

MR. OTTO: aAnd it's hit the AP
national press this morning. I mean, so it's
beyond the *Post Dispatch" now.

MS. EULER: Yeah.

CHAIRMAN: Anything else?
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MS. EULER: That's all I have unless
someone has guestions for me.

CHATRMAN: Anybody have a gquestion for
Sharon?

MS. EULER: Okay.

CHAIRMAN: Okay. We'll get started
with meeting #2, Senate Bill 1 implementation
process.

UNIDENTIFIED: Number three.

MR. KRAUS: Meeting #3, group #2.

CHAIRMAN: Ch, that's right. Group
#2. The way we have done this is we have
just pretty much let legal counsel, they'wve
worked and kind of put a presentation of
section by section together. We've taken
comments after that, loocked through the
bubbles at comments that you all have
addressed that we need to =~- or what you think
we need to look at, and they've tried to
consider all that, too. So, I guess, Earl,
Sharon, whoever.

MS. DUNN: This is the one that we'll
start out with.

UNIDENTIFIED: Start at this point,

400, Becky?
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.MS. DUNN: Yes,

CHATRMAN: Yeah. There we go. Yeah.
Starting at 436.400.

MR. KRAUS: All right. So, the
docunent you should be looking at starts off
with ASB Senate Bill 1 implementation/group #2.

CHAIRMAN: Does everybody have that?
Okay.

MR. KRAUS: And I think that's copied
double~sided, so don't forget to look at both
sides there as we're going through this. And
what we've tried to do last week and this
week, too, is assemble people's comments and
insert them close to what they're talking
about through these different sections, and
then just walk through section by section this
whole group of sections. And, hopefully, the
comments will prompt discussion among the
Board and also among those of you here
éttending so that then the Board can decide
how it wants to go forward in implementing
these various sections, be that through rule
or not, so that's what we're hoping to do.
So, unless there are some other thoughts,

we'll just dive right in.
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MS. EULER: Just dive in.

MR. KRAUS: A1l right. Title of the
act, 436.400, we didn't have any specific
comments about that. I don't know if there
are any thoughts or comments about that one,
g0 unless there are, we'll just move on to the
next section. The pages are not numbered, so
I'll be referring to them by section, and also
you'll notice the bubble comments are numbered
either with a XK and then a number or just a
number, so we'll use those to Kkeep track of
where we're at. Definitions, Section 436.405,
comment K1, we've got we could end up with an
~-=- let's see, We could end up with additional
terms to define by rule cannot be inconsistent
with the statutory definitions. I think
that's a general comment just for the Board to
keep in mind that as we're going through and
developing a number of rules, that we may use
terms that aren't identified in statute, and
if they're terms we use consistently
throughout the rules, we may want to define
those in rule. That being said, there are a
numnber of rules -- the draft potential rules

that we talked about last week that we have
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and that we'll talk about later today, too, as
part of this process. So, moving on down,
comment 02 at the bottom there -- let's see,
Preneed contracts. Maybe we need to set out
the rule where there is no delivery, there is
no preneed.

MS. EULER: Earl?

MR. EKRAUS: Yes,

MS. EULER: I think that's a typo.

MR. KRAUS: Is it?

MS. EULER: Historically, one of the
way the Board has been determining whether a
contract is a preneed contract or not is if
there is delivery of the goods and services,
then it's not a preneed. If there is no
delivery of goods and service, then it
probably is preneed.

MR. KRAUS: Then there is preneed.

MS. EULER: Uh-huh.

MR. KRAUS: And is that something that
you think we need to set out in rule or --

MS. EULER: If the Board wishes.

CHATRMAN: Board?

MR. REINHARD: Well, yvou better make

it clear. Yes.
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MS. EULER: Yes?

CHATIRMAN: John? Gary?

MR. McCULLOCH: So, what's it going to
say how?

MS. EULER: That one of the ways to
determine whether there is a preneed contract
or not is if -- for instance, if you are
selling caskets, if you -- if Jim signs on the
dotted line saying, yvou know, I want the
special super-duty casket and it's $13,000,
and if Jim gives me the money, but I don't
give him a casket, then that's preneed. If
Jim gives me the money and I give him the
casket, then it's not preneed, whether Jim is
alive or dead.

MR. McCULLOCH: Okay.

MS. EULER: And that's one of the
bright lines the Board has used in years past.
Whether we want to continue to use that or not
is a matter of discussion.

MR. McCULLOCH: I'm okay with that.

MR. KRAUS: Just to try to distinguish
just a sale versus a preneed contract.

MS. EULER: Right. Right. Because

it's really do I get the casket now or do I
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have to wait till I'm dead, so --

CHAIRMAN: So, what other criteria
would there be other than that?

MS. EULER: I don't know.

CHAIRMAN: I mean =--

MS. EULER: But we can set forth that
that's one of the things to look at.

CHAIRMAN: Okay. Makes sense to me.
So, I think that's pretty much unanimous and
evervybody here that we would at least say
that. Okay.

MR. STALTER: Is it open for comments
nhow?

CHATRMAN: Yes.

MR. STALTER: As you go?

CHAIRMAN: Sorry.

MR. STALTER: This is Stalter. I mean,
there's always an issue about when you're
talking about delivery, are we talking about
current delivery or deferred delivery. And as
we get into the cemetery exemption, we talked
about, you know, you define funeral
merchandise into markers and monuments and so
forth, so what is it that the Board perceives

as a contract for a marker? When does it
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have to be delivered for it to be an at-need
contract versus a preneed contract?

CHAIRMAN: Good question.

MS. EULER: What the Board has
traditionally locked at =~ and the context of
this has come up infrequently. It hasn't come
up so much in the markers issue, but there is
a group that was selling caskets, plain box
caskets, and if you bought it now before you
were dead, they would sell it with shelves sb
you could use it as a bookshelf until the time
you needed it. And there was some discussion
as to whether that was preneed or at-need
because -- itt's true.

MR. REINHARD: So, you got one.

MS. EULER: -—- you weren't dead yet,
so you didn't need it as a casket. But since
they were delivering it to your doorstep and
you could store it in your own basement, put
shelves in it -- (inaudible)} -- whatever, then
that was a sale and not a preneed contract.
So, Don?

MR. OTTO: That rule will also be
useful dealing with the sales-tax issue ==

MS. EULER: Yes.
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MR. OTTO: -~ T might add, which we're
still in discussions with Revenue on how to
handle that with monuments, a rule that would
be helpful there, too. But what if -- as
you're working on the rule, I don't know, do
you need to have -- if I order a custom-made
casket and it's going to take 60 days before
it's delivered to me, you know, I pay the
money today, but I'm not getting it for 60
days, do you need to -- is that something you
need to think about in the rule?

MS. EULER: Yeah, probably, because
you're -- but you're getting it before death.

MR. OTTO: Yeah. Yeah. I know, but
you could -- you know, you could -- people
cbuld start fudging it saying I'm going to
deliver this to you ten years from now and try
to get around the rule,

MS. EULER: Right. Right.

MR. OTTO: So, I don't know. It's just
something you might want to think about.

MS. EULER: Well, and that's why 1
think we make the rule saying that this is one
indicator. This is one criteria, and not make

it a hard-and-fast rule so that -- because
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people will do things like that.

CHAIRMAN: It's almost like intent is
the issue.

MS. EULER: Yes.

CHAIRMAN: Yes, sir,

MR. WESTBY: I have another -- this is
Dale Westby, and that says provides for final
disposition in Missouri of a dead human body.
Do we want Jjust Missouri there because if you
have a funeral home near a border, you could
have a funeral in Missouri and the internment
out of Missouri. Should that be modified
somehow?

MS. EULER: That's a good point
because we have an issue and we may have put
this somewhere else. You know, we've had some
issues on each side of this state about when
is 1t a Missouri preneed contract and when is
it not a preneed contract. If you are in
Illinois and selling to Missouri residents,
are you -~ does Illinois law cover or does
Missouri law cover? And we've got some ways
to address that, so that's a good point to
address that here.

MR. KRAUS: What section are you
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looking at?

MR. STALTER: I don't know really --
kind of elaborate on that. What you're
talking about is defining final disposition?
In other words, whether we're talking about
just the funeral or the burial or both or =-=-

MS. EULER: Is the contract for final

disposition required to be made in Missouri or

is the final dispesition in Missouri? I think

that's really what you're asking is, because

if the final -- if the contract is signed in

Kansas City, but the burial is to be in
Kansas, 1s that a Missouri preneed or not?
that the gquestion you're asking?

MR, WESTBY: Correct. That's my
question.

MS. EULER: Yeah. And I think it's
good to define that because I think the
peosition we've taken before is if it's a
Missouri resident, then it's a Missouri
preneed contract.

MR. OTTO: Sharon?

MS. EULER: Yeah.

MR. OTTO: Under the other -- under

the Health Department regulations, final

Is
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disposition includes removal from this state.
So, if the body is in Missouri and it's buried
in Kansas, final disposition is the removal
from this state.

M5. EULER: Okay.

MR. OTTO: It's not the burial, and
that's what you should be putting under this
anyway. S50 =--

MS. EULER!: Is that a rule or a
statute?

MR. OTTO: No. That's a statute.

MS. EULER: Okay.

MR. OTTO: Final disposition is
defined as burial, internment, cremation,
removal from this state, and then there's also
a rule that adds on donation of the body to
an educational institution where the body is
not being returned.

MS. EULER: Okay.

MR. OTTO: So, there still is issues,
though, where a Missouri funeral home sells
the contract to somebody living in Kansas. At
the time, maybe they were planning to be
buried in Missouri, but they wind up being

buried in Kansas. I mean, it can still get
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tricky, but --

MS. EULER: Uh-huh. Yeah. And we
have those issues on the other side of our
borders, as well.

MR. OTTO: Yeah. They've got the same
problem.

CHAIRMAN: So, I think the thought is
you all will be revisiting this and bringing
back --

MS. EULER: Yeah.

CHATRMAN: Okay. Yes, sir.

MR. WARREN: Mark Warren. I have a
couple of comments on 405(2) and (6) with
respect to the definitions of guaranteed
contracts. And one guestion that some of my
clients had is whether or not the definition
could be expanded to allow a funeral home =--
extending the rule to allow a funeral home to
collect if the cost of the at-need bill with
the theory being that if there is a -- or the
funeral home could accept as payment in full
the proceeds from, like, a life-insurance
policy or an annuity or a trust if they're
funded fully prior to death, which would then

aliow the funeral home to use the current
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preneed =-- or at-need price and receive the
amount of money needed to complete the
contract. However -- go ahead, Sharon.

MS. EULER: I think that that is on
the next topic that we -- it suggested that we
have a rule that defines the difference
between preplanning and prepaying.

MR. WARREN: ckay.

MS. EULER: Because I think the
situation you're talking about is more
preplanning because the funding is there, but
the contract isn't entered into until at-need,
and that's a preplanning situation as opposed
to a prepaid situation.

MR. WARREN: Okay.

CHAIRMAN: Anybody else?

MS. EULER: Doegs the Board agree we
need to -- just to clarify that as to what is
preplanning and what 1is prepaid?

CHAIRMAN: You guys ==

MR. McCULLOCH: I think so.

CHAIRMAN: Comments?

MR. REINHARD: I agree.

CHATRMAN: Gary?

MR. FRAKER: Oh, veah. Yeah. Exactly.
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CHATIRMAN: Everybody says ves.

MR. OTTO: Shareon, that final
disposition is 193.015, sub 3.

MS. EULER: Okay.

MR. WESTBY: What was that, Don?

MR. OTTO;: 193.015, paragraph 3, is the
definition of final disposition.

MS. EULER: All right.

CHAIRMAN: Ready to move on.

MR. KRAUS: All right. Let's see.
The trust, insurance, and joint accounts are
only ways to finance a preneed contract in
Missouri without vicolating the statute, and
that preneed contracts financed in other ways
are still preneed contracts. They Jjust
wouldn't be valid ways in Missouri. They
wouldn't be exempted from being a preneed
contract and, therefore, not subject to any
regulation. No?

MR. FRAKER: Are you struggling with
that?

MS. EULER: I don't think I understand
that rule.

UNIDENTIFIED: Say that again.

MR. KRAUS: I think there's two
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different things going on there from this
comment. I don't actually recall where the
comment came from, but I think it's that there
are three types of ways to finance any preneed
contract, which is in the law. I don't know
if we need to reset that out again in rule,
but that there aré three ways. But that if,
let's say, someone enters into a preneed
contract and they finance it some other way
that's not one of those three ways, that they
can't then come before the Board and say you
don't have any authority over me because it's
not a preneed contract because we didn't use
one of the three reguired ways. We're using
some other way; therefore, we can do whatever
we want. So, I think that's what that comment
is going towards.

MS. EULER: Okay. Okay.

CHATIRMAN: Comments?

MR. KRAUS: And maybe that's needed
and maybe it's not.

MS. EULER: I think it is needed.

CHAIRMAN: Board, do you all =-- the
chairman thinks it's needed. Do you guys

agree?
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MR. REINHARD: No.

MR. McCULLOCH: So, how do you fix
that?

MR. KRAUS: You try to explain that in
a rule.

MR. McCULLOCH: That it is pertaining
to these three methods; is that what you're
saying?

MR. KRAUS: That the three ways are
required, but if someone does enter into a
preneed contract that's not financed by one of
those three ways, you still fall within a
preneed contract that is subject to the
jurisdiction of the board.

MS. EULER: And you're violating the
statute.

MR. KRAUS: And you're violating the
statute.

CHAIRMAN: Violating the statute in
that you only can use the three ways?

MR. KRAUS: Yes.

MS. EULER: You're violating the
statute in that you are using -- you are
selling a preneed product, but not from one of

the three State-approved methods.
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MR. REINHARD: Like a barter or
something.

MS. EULER: Huh?

MR. REINHARD: You mean, like a barter.

MR. McCULLOCH: So, you think it's
okay to do that?

MR. REINHARD: (Inaudible.)

MR. KRAUS: No, I don't think it's
okay to do that.

MS. EULER: Well, no. We'tve had some
companies come up -- they say, well, this is an
insurance, this is a trust, this is a unique
product.

MR. McCULLOCH: No. I mean, you think
it's okay for you to try to make something so
broad that it's going to bring everything in
that we haven't even thought of at this point?
I mean, somebody hasn't thought of?

MR. KRAUS: Well, I think it's clear
in the statute that the authorized ways to
fund a preneed contract are trust, joint
account, and insurance. I think that's
absolutely clear. And what I think this
comment is going towards trying to avoid is

someone saying that they're not -- that the
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Board can't do anything to them because
they're funding it in some other way and,
therefore, they're not a preneed contract.

MS. EULER: So, for example, 1f you
came up with this idea that you would have an
investment club and everybody who belonged to
the investment club would get a contract that
would be =-- you know, that would be paid for,
and it looks like a preneed contract, but
you're saying it's an investment club and not
a trust or a joint account or insurance
situation, we would be able to go and say, no,
you're selling preneed. You need to do it one
of these ways.

MR. McCULLOCH: Again, we need to do
it one of those ways, or you're just going to
come under all these guidelines?

MS. EULER: You need to do it one of
these three ways. If youtre going to sell
preneed in Missouri, you have to fund it with
one of these three ways. You can't say if
you're an investment club --

MR. McCULLOCH: Well, then that's what
you want to say then.

MS. EULER: Right. Right.
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MR. McCULLOCH: We're just going to
say if you're going to-do it, you have to
fund it this way.

MS. EULER: Right.

MR. FRAKER: Yeah. We need to be
specific on how this thing is -- yeah. I
mean, there is no alternative, we've got to be
specific and say this is ~-

MR. McCULLOCH: S0, that's how you'll
fix that.

MS. EULER: Right.

MR. McCULLOCH: That's pretty simple.

MS. EULER: Right. Because over the
years, we've had some very creative marketing
take place in this state because people are
trying to aveid the preneed laws.

CHATRMAN: Bill?

MR. STALTER: This is Stalter, and
I'l1l give you more of a concrete example and
it's not being creative because it's been out
there a long time. You sell a marker under
214 and you put it in an escrow account. We
use =-=- and an escrow arrangement has been used
in other states for years, so -- and, really,

what you're going to say is that if we have a
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marker -- a preneed marker sale and they're
using escrow under 214, then it's a violation
of 436.

MS. EULER: You know, the'
cemeterv-exemption statute, we'll address that
there.

MR. STALTER: Okay. Because, 1 mean,
lots -- we've got to -- we addressed that last
time and decided that that didn't work, so -~
okay.

MS. EULER: Because what the -- the
point here 1is to make sure that people who are
fly-by-night, people who are going to come in
and try to steal money, that we have some
tools to stop that. And we =-- our goal is
not to put all the cemeteries out of business
or send all the cemetery operators to jail.

MR. STALTER: I'm just playiﬁg the
devil's advocate.

MS. EULER: Yeah. Yeah. And that's
good because we need to address that.

MR. ZELL: Sharon?

MS. EULER: Yes.

MR, ZELL: Stephen Zell, What about

the guy who trades a cow for a funeral
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service? I'll give you my best cow and you
give me your funeral service. How can you
stop that from going on, because that would be
restrained =--

MS. EULER: If you do that at-need,
it's no problen.

MR. ZELL: What?

MS. EULER: If you do that at-need,
that's no problen.

MR. ZELL: No. On a preneed basis.
When I die, vou're going to do my funeral, but
you have my cow.

MS. EULER: That's preplanning and not
prepaid. That's no different than having an
insurance policy that would pay at the time of
death.

MR. REINHARD: What if I took his cow?

MR. ZELL: I give you =-- I've given
him a cow.

MR. REINHARD: Yeah. He's paying mne
-- he's giving me the cow.

MR. ZELL: Take my cow,

MS. EULER: March the cow down to the
bank.

MR. ZELL: I'm Jjust asking -~
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(Several people talking simultaneously.)}

MS. EULER: That would be a joint
account. But that's a good point.

MR. ZELL: Can you stop someone from
doing that?

MS. EULER: The intent is to have --
because there is no way to insure that that
cow will be around when the person dies.

MR. REINHARD: No, I took the cow.
You're saying I took the cow.

MR. ZELL: He took the cow.

MR. REINHARD: I took the cow in trade
for his funeral.

MR. ZELL: He's milking it or doing
whatever he wants to do.

MS. EULER: Then that's fine. Then
you should take some money and put it into a
trust account -- sell the cow.

MR. ZELL: I'm just saying that would
be a preneed contract. Would you have
jurisdiction over that because it wasn't one
of the three ways -- how are you going to
stop that from going on?

MS. EULER: You know, let's make a

note of that and let's see if we can come up
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with a solution to that.
MR. REINHARD: What about, 1like, a

radio station have an auction of a funeral and

M5. EULER: And that's the same
category.

MR. REINHARD: Okay.

MS. EULER: There's got to be a
decision =-- you've got to lock at that and see
-- say 1is this a preneed contract or is this
an at-need, or is this just a preplanning with
a method of funding identified at the time of
need as opposed to giving you the money now
and saying, Jim, I want you to take care of
this money so that there's money to pay for my
funeral when I die. But those are all good
points.

MR. KRAUS: Yeah. Because, again, I
think that there is a prepaying versus
preplanning guestion there.

MS. EULER: Yes.

MR. KRAUS: But then as to whether the
person is paying through money that you go out
and put in your barn or a cow that you go out

and put in your barn, it's the same thing.
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It's some kind of asset worth some amount of
money.

MS. EULER: Right.

MR. KRAUS: But under these
requirements, you would still be required to
do the same thing with that asset, whether
it's a cow or money.

UNIDENTIFIED: My banker isn't going
to be happy, I walk in and want to put that
cow in the safety tin.

MR. KRAUS: Get a big safety deposit
box.

MS. EULER: One of the things I
learned in law school is never execute on
anything you have to feed.

MR. OTTO: Oh, I did that. Don Otto

again. I think, obviocusly, a rule is

necessary, but when you -- be careful with the

-—- I'm worried about the distinction between

preplanning and prepaying. The easiest

distinction would be if you don't enter into a

contract that obligates the funeral home to
provide the goods and services,
MS. EULER: Right.

MR. OTTO: But here's the loophole
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that would pop up then. I give funeral hone
X or cemetery X $10,000. You give me a
promissory note in exchange. We're not
signing a contract, you're not obligated to
provide the funeral, but I've given you this
money and wink, wink, nod, nod, we know what
thatt's for when the time comes. And if you
don't give it to me, well, I've got this
promissory note I can execute on you. That
would be a real easy way to try to get around
436 real gquick because we've never signed a
contract. I'm not obligated to provide you
the goods and services. Youtve just given me
money and I've given you a promissory note.

MS. EULER: Hmm, Okay. A1l good
things to think about.

CHAIRMAN: One of the things that I
just -- okay. That was, I guess I'll say,
legitimate, to some extent, that the cow does
work, and the radio station, but -- and I may
be off the mark here, but for some reason,
there is something that, in my inside, says
why would we limit ourself to saying you're
out of compliance if you'fve just done those

three ways. What if somebody came up with a,
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really, a valid way to do preneed, and then
this thing just says, well, I'm sorry, you're
just out of luck?

MS. EULER: Then they can come to the
Board and the Board can contemplate making an
exception for that method.

CHAIRMAN: Okay. So =-- okay.

MR. STALTER: Well, I have a comment
to that, is how many different types of
transactions do you want to provide oversight
to? You know, the joint account is meant to
be -- facilitate from the smaller operators
because they can't afford a trust, or maybe
they don't want to become licensed insurance
sellers,. So, what you're saying 1is, here are
three types of funding mechanisms that the
State will provide oversight to. Maybe
there's others, but we don't see enough of

them to authorize them. I think that becomes

the issue. You look at mavybe an escrow,
that's -- you know, I don't know what other
kinds of plans there are -- surety bonds --

and maybe those are the two that we don't
cover, but do we get enough of that business

to really say that you'll authorize it and
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want to provide oversight?

CHAIRMAN: I guess 1f there's just a
legal way to say that we're not going to be
backed into a corner that says that's the only
three ways.

MR. STALTER: Well, and that's what
we're doing right now. And, basically, is
that wrong? You're saying here's -- this is a
preneed transaction, but we're going to say,
you know, define the preneed transaction.

Then over here, we're going to say here are
the three permissibkble ways of funding that
transaction. Do we need to have more? Yeah.
But -- and I know what Earl's version is, If
somebody comes up with an escrow arrangement,
is it not a preneed transaction? I don't
think so. I think it's still a preneed
transaction, but it's a wvalid point 1is, you
know, just because of the way I funded it, did
it fall outside the law.

MS. EBULER: Well, the legislature has
told us that these are the three methods of
funding preneed contracts in Missouri.

MR. STALTER: Yeah.

MS. EULER: And so, that's where we
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are., And I don't think that anybody wanted to
say that, you know, Makel can't go buy her own

life~insurance policy and assign it to the

"funeral home so there's money at the time of

her death, or Mabel can't go out and open up
some sort of other account and assign it to
the funeral home so there's money at the time
of her death. But what we do want to do is
to leave that in Mabel's hands to make that
decision, and not have Mabel give her money to
the funeral home and say, funeral home, you
take care of my money and not have any way to
check to make sure the funeral home is really
taking care of Mabel's money. Representative
Meadows, do you concur with that?

REPRESENTATIVE MEADOWS: That is
correct. That is correct. We've had that
discussion.

MS. EULER: Okay.

CHAIRMAN: okay. Mark?

MR. WARREN: Mark Warren. Kind of
along the same lines, the 436.405.3 defines
insurance-funded -- did you say a single-pay
annuity? Does that mean -- (inaudible) --

pays are still allowed, but not under the act,
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or --

MS. EULER: You know, Mark Stahlhuth
is going to be here this afternocon from
Department of Insurance. Why don't we ask him
for further clarification on that?

MR. WARREN: Ckay. Works for me.

CHAIRMAN: Okay. Anybody else? I
think the Board commented pretty much on
everything, Earl.

MR. KRAUS: I think so.

CHAIRMAN: All right.

MR. KRAUS: All right. Moving over --
does anyone have anything else on Section
436.4057

MR. OTTO: I'm not saying you shoulad
do this, but is there any contemplation of a
rule that would prohibit a funeral home from
accepting a life-insurance designation without
there being a preneed contract?

MS. EULER: No. That's preplanning.

MR. OTTO: So -- but, okay. I
preplan. I say here's what I would 1like to
have for my funeral. We never sign a contract.

MS. EULER: Uh-huh. Right.

MR. OTTO: T make the funeral home the
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beneficiary of my life-insurance policy.

MS. EULER: Right. Right.

MR. OTTO: We're not going to regulate
that?

MS. EULER: That's preplanning.

MR. KRAUS: Yeah. That's preneed.

MS. EULER: Not if you do it on your
own accord and there is no guarantee.

MR. OTTO: Well, I go into my --

MS. EULER: I mean, I'll use me as an
example. I see lots of people's preneed
contracts, you know. I could get a blank

statement of goods and services, and I can
fill it out just what I want, and I can give
that to my family and I can éay, you know,
I've got a funeral policy -- or, I mean, I
have an insurance policy and I've assigned it
to Becky's Funeral Home, and give my family a
copy of the statement of goods and services
and says here's what I want.

MR. OTTO: Yeah. That is one -- yeah.

MS. EULER: That's not a preneed

contract.
MR. OTTO: There's a difference where
I do that on my -- I mean, I'm Jjust wondering
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if anyone sees a difference between where I do
that on my own, where I just write down in a
little book here's what I would 1like, and I,
without the funeral home's knowledge even,
because this happens, make the funeral hone
the beneficiary of my insurance policy, as
opposed to I go into the funeral home, the
funeral home says here's how we're going to do
it. We're going to -- you're going to assign
the funeral -- your life-insurance policy to
me, we'll write down all your wishes, but
we're not going to sign a contract.

MS. EULER: And that is the
distinction. In order for there to be a
preneed sale, there has to be a preneed
contract, because until there's a contract,
it's just an advisory, it's just a suggestion,
it's just a recommendation.

MR. OTTO: But the funeral home 1is
still the irrevocable beneficiary now of
somebody's life-insurance policy.

MS. EULER: Well --

MR. SPEAKS: Yeah, but that's okay.

MS5. EULER: -- that's a matter of --

MR. OTTO: I'm not saying it's bad,
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I'm just saying do you understand that's a
change from the way it is =-- the law is today?

MS. EULER: Right. Because that's
Mabel's choice. Because this is all about
putting this in the hands of Mabel to decide
as opposed to the funeral home or the
insurance salesman or whoever -- not picking
on funeral homes, So, if Mabel decides to do
that, and there is no contract between the
funeral home and Mabel, then it's not a
preneed contract,.

MS. RUSSELL: Sharon?

MS. EULER: Yeah.

MS. RUSSELL: If Mabel goes into the --
Darlene Russell. If Mabel goes into the
funeral home with a John Deere insurance
policy and she wants to sign that over to the
funeral home to go on public assistance or
whatever, and she sgays I want to go on public
assistance, I want this to take carelof my
funeral, that is preneed because --

MR. REINHARD: But there would be a
contract with it.

MS. EULER: She has to do a contract.

MS. RUSSELL: Yeah. But the funeral
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home getting around not doing a preneed
contract doesn't mean it's not preneed.

MS. EULER: But it's not an exempt
asset unless there's a contract.

M5. RUSSELL: Correct. But I've seen
creative ways that they will just take a sheet
and say an irrevocable assignment and they
send that in and some agencies accept that.

MS. EULER: Right. And that's --

MS. RUSSELL: But the clear thing
needs to be that if a fuheral home takes an
assignment -- an irrevocable assignment of an
insurance policy that is preneed, it falls
under the State Board.

MS. EULER: We'll look at that.

MS. RUSSELL: Okay.

MS. EULER: Because I understand what
you're saying, and -- but we need to make this
workable.

MS. RUSSELL: Okay.

MS. EULER: We need to make it
workable and feasible for everybody, and Earl
and I will talk about that and see if we can
come up with something.

MR. OTTO: Yeah. Worst-case scenario,
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you know, little old lady assigns -- makes the
beneficiary =-- not Jjust assigns, but makes the
funeral home the beneficiary, but they never
enter into a contract. The little old lady
dies, I don't have to give you a funeral. I
was good friends with this woman and she
wanted me to have the money.

MS. EULER: Uh~-huh. And we have seen
that. I can name names. Nobody in this room.

UNIDENTIFIED: But if it originates at
my desk and I sell the contract, I sell the
life insurance, that's a little bit different
than when somebody walks in and wants to give
me that CD or give me that life insurance.

MS. EULER: Right. And that's a
different situation than I go to Jim, who I've
gone to church with for the last 40 years,
because I know Jim sells insurance. And T
say, Jim, I want to buy an insurance policy
and Becky's Funeral Home has always done such
a nice job with everybody, I want to assign it
to go to Becky's Funeral Home so there's money
to pay for my funeral on my death. Becky
knows nothing about it until Mabel dies.

That's not a preneed contract.

Poe & Company Reporting and Videoconferencing
(573) 875-7027




10

11

12

13

14

15

i6

i7

18

19

20

21

22

23

24

25

55

MR. KRAUS: Now, 1f Mabel came to --

MS. RUSSELL: Because the funeral home
didn't know.

MS. EULER: Right. The funeral home
wasn't involved in the transaction.

MS. RUSSELL: Yeah. Well, that's
different, yeah.

MS. EULER: Yeah.

MS. RUSSELL: The difference, 1if the
funeral home doesn't know.

MS. EULER: Right. Yeah.

MR. KRAUS: Now, if Mabel came to me
and said, Earl, would it be a good idea for

me to get this nice insurance contract and

assign as my beneficiary this funeral home who

either does or doesn't know anything about it
with no guarantee of anything in return, I'd
say, well, no,.don't do that. But if she
wants to, she can.

MS. EULER: And people do it all the
time from what I see. I mean, funeral
directors, 1is that true? Don't you see that,
or you're made pay on death on their bank
account so there's money to pay for the

funeral?
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MR. FRAKER: Yeah. We've had it, but
you never know about it. Yeah.

MR. REINHARD: Oh, vyeah. Never knew
the thing =-- the account ~-- well, never Kknew
the account was there and never knew the
insurance was there.

MS. EULER: Right.

MR. REINHARD: Yeah.

CHAIRMAN: Representative Meadows?

REPRESENTATIVE MEADOWS: Just in
discussion now, we had this discussion,
Senator Scott, Representative Wasson, and
mnyself, at length. And what I wanted to do
was to allow that senior citizen to bring
their -- they had a life-insurance policy,
because right now, or prior to this law being
written, in many small towns across this
state, there were people that were coming into
the funeral home and they would have a
life~insurance policy, and when they were
going on State aid, so they could turn that
over to the funeral home as part of their
insurance, as part of their funeral. And I
did not want to stop that provision fron

happening. We realized that this was
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something -- and, Don, you may have been
involved in this conversation a time or two.

I know, Connie, I think you were in there, and
we had had different discussions, but I was
very adamant about allowing that to happen.

We wanted to make sure that we locked that in
statute. When we were talking about the three
ways to pay, we wanted to make sure that that
was still allowed for many senior citizens
because many of them, that's all they mnay
have. So, just to try to clarify, that was
one of the things that we said that we would
set out that we would hope we would maintain
that. But I don't think we actually really
sat down and defined it verbatim, verbatim.

MS. EULER: No.

REPRESENTATIVE MEADOWS: But we wanted
to say that we wanted to allow that for many
of our state's consumers. So, hopefully, I
didn't cloud the issue, but it was discussed
at length,

MS. EULER: And maybe what we do is we
define preplan. We'll write up a definition
for preplan.

CHATRMAN: That's probably what --
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REPRESENTATIVE MEADOWS: Because that
was a part of that. We wanted to make sure
that that senior citizen or that family or
that 1little old lady, Mabel or Sam, were going
to be taken care of. And if they had a
$10,000 policy, that's all they had, that that
could be acceptable. Or if it was to the
family, that they could bring it into the --
okay. My mother is in the funeral home and I
have been left with power of attorney. I can
actually take that $10,000 and put that
towards Mom's funeral, That's why we left it
like that.

MS. EULER: Right.

REPRESENTATIVE MEADOWS: S50 =-- okay?
Hopefully, that clarifies it.

CHAIRMAN: That helps. I actually
want to follow his statement there for a
minute and, actually, it'll follow yours, too,
in the clarifying of preplanning. We've
talked a lot about the need for the contract
because it's a $10,000 life-insurance policy
and that kind of thing. The thing that I see
probably more in all of that is somebody comes

in and they've only got $2,500 worth of 1life
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insurance. It will not pay for the funeral or
will not pay for the merchandise. So, you
still want to help them get beyond the --

MS. EULER: But it's a start.

CHAIRMAN: -- family services thing,
and it's a start. And so, you go through
enough motions that it will allow that to
solve their problem. It does go towards
preplanning as opposed -- I mean, it's =-- they
have to have something in their hands, so they
have a, you know, written document, so there
is teeth in it =-=-

MS. EULER: Right.

CHAIRMAN: -- but youtwve still got to
help them out, too.

MS. EULER: Right.

CHAIRMAN: So, okay. Anybody else?

All right. Obviously, we have to address that.

MR. KRAUS: We'll address that. All
right. Moving on then. 436.410, the cemetery
exception. Comment 03 kind of gets to the
point. Consider defining what's exempt here
and what's not. Let's see. See if K4 is the
same or something different. Yeah. I think

this relates back to our discussion at the
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last meeting, we were talking about the
cemetery exception and, of course, there were
a number of cemetery provisions as proposed
legislation. LLast session, that did not pass,
but we still have this exception here. I
assume we would want to try to explain to the
extent we can what is exempted and what is
not, but -- any discussion on that?

CHAIRMAN: Further comments?

MR. WESTBY: What is your question?

It was 410; right?

MR. KRAUS: 410; right.

MR. WESTBY: What is it that you did
last week that you're talking about?

MR. KRAUS: Well, we essentially said
that there, apparently, is a cemetery
exemption and it would be a good idea to
explain what 1is exempt andlwhat is not, and
then said, well, we're going to talk about
that when we get to Section 410, which is
today.

MR. WESTBY: Well, I don't think the
cemetery -- this is Dale Westby again. I
don't think the cemetery portion has anything

to do with -- you know, anything that comes
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under 436 should go under 436. I do agree
with that. But, you know, what our concern
was, 1f the cemetery wants to sell a grave
opening and closing, a grave space, and a
vault, they could do that under 214, and you
have the endowed care, put those funds in, you
have a segregated escrow account to put the
other funds in, and you could still track it.
But our opinion is, as long as it's not
anything that needs to be an embalmer or
funeral director to sell, you know, then it
comes under 436. Is that how you guys and
gals would look at that or not?

MR. McCULLOCH: Say that last part
again.

MR. WESTBY: If T sell a funeral
service, a vault, and a grave space on one
contract, well, in my opinion, under 214 --
that would all go under 436 then. If a
cemetery wanted to sell a grave space, a
vault, and an opening and closing, you could
do that under a cemetery contract and fund it
through 214, through the endowed-care portion
and the segregated counterescrow account.

MS. EULER: And, again, I think the
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defining characteristic there is defining what
is preneed and what is not --

MR. WESTBY: You're having the funding
for it. Under 214, we've got some of those
definitions passed, and in there, it defines
burial services ==~ what is included in there.

MS. EULER: Because when we took out
of the definition of funeral merchandise grave
lots. And so, what's in the definition of
funeral merchandise right now =-- caskets,
grave vaults, receptacles, other personal
property incidental to final disposition of
the dead human body, including grave markers,
meonuments, tombstones, and urns. As a
cemetery —-- and I don't know much about the
cemetery business, so I hope you can help
educate me -- somebody comes in to the
cemetery wanting to buy a lot, wanting to buy
a marker. How do you -- when do you actually
do the marker? Do you wait till the person
is dead and then buy the marker, or do you do
the marker at the time they come in and buy
it and put the person's name on it and leave
the end date blank?

MR. ZELL: Well, it's up to your
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choice. You can actually give them a choice.
You can provide a memorial for them now with
no final dates, or, at their request, if they
want to -- you can put the money in escrow.
It's in an escrow fund, not a segregated
account we're trying to go through. And then
when they die, Richardson Memorial will have
their dates put on then, so it's your choice
to do what you want,

MS. EULER: Because I XkXnow that part
of the intent behind this was to eliminate the
conflict be£ween 436 and 214 as to what
cemeteries did with the money. And since the
other part of the cemetery bill that we
passed, we may have made things worse rather
than helping things, which is what we wanted
to do.

MR. WESTBY: Say that again. What was
that? What did you just say?

MS. EULER: The original intent, it's
my understanding, was to eliminate the current
conflict between 436 and 214 in terms of where
you put the money to make it clear that the
cemetery money goes under 214 and the

funeral-services money goes under 436, but we
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have this gray area of overlap that we need to
figure out what to do with. So --

MR. WESTBY: Well =-=- (inaudible.)
Currently, the way it is now, I don't know
anybody in their right mind that would put
funeral merchandise on a cemetery contract. I
mean, it's Jjust not done. You use two
contracts; otherwise, you've got a guestion
under 436. (Inaudible) -- we own that. We
own that, and we're giving you the --
{inaudible) =-- rights to it,

MS. EULER: Right. Right.

MR. WESTBY: S50, you know, that's what
we try to do under 214 is to have a funding
mechanism there to put those funds in the
escrow account or the endowed-care fund,
whatever one applies. And I don't know why
that was difficult to understand. We've got
the grave space out of there -- funeral
merchandise.

MS5. EULER: Right.

MR. WESTBY: I don't know why that was
ever in there anyhow. When you stop and think
about it, why is opening and closing in there

where funeral merchandise is?
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MS. EULER: Yeah. I don't know.
That's why we took it out.

MR. WESTBY: Yeah.

MS. EULER: But what's left is grave
markers, monuments, tombstones, urns, and
grave vaults. Are the vaults sold by the
cemetery? I've seen the vaults on the funeral
contract -- the goods and services contract.

MR. WESTBY: It can be. But you don't
have to be a licensed embalmer or funeral
director to sell a vault.

CHATRMAN: That's correct.

MR. WESTBY: S0, a cemetery --
(inaudible.)

CHATIRMAN: That's right. But I have a
guestion.

MR. WESTBY: Okay.

CHATIRMAN: Now, you may all throw
everything at me because I'm sure this
discussion has been had somewhere else, but I
wasn't there. Why is it then that -- and you
used the word "escrow" a while ago. Just
explain the thought to me. If the cemetery
can sell the vault, the monument, even the

grave space, whatever, do you put that money
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in an escrow account that somebody is
overseeing, because if I sell it on a preneed
contract, I've got to have 80 percent of it
somewhere.

MR. STALTER: Eighty-five now.

CHATRMAN: What -- 85 now. That's
right. I need to get my language right.

MR. REINHARD: August 28th.

CHAIRMAN: That's right. It's not
August 28th vyet. So, if I do that today.
So, what's the difference? Why --

MR. WESTBY: The cemetery may not have
a funeral home, and if they want to market
their products, as well. They may have a
funeral home on the property, and still sell
it -- the wault through the cemetery or the
funeral home. If they have the funeral home
and cemetery they both own, well, what
difference does it make, in your right pocket
or your left pocket, you know. But if you
have just a stand-alone cemetery, which we
have a lot of, and they want to get into that
market, tﬁey should bhe able to do that, and
they can legally do that, but you've got to

have the funding of 214, which -- (inaudible)
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-- to put that money and have it tracked so
that when we get --

CHATRMAN: And that goes where under

2147

MR. WESTBY: In the escrow -—-
{inaudible) -- I believe it is.

CHAIRMAN: And that's in an escrow
account?

MR. STALTER: You actually have either
an escrow account or a trust account. The

escrow account is really kind of a keeper
device for the smaller operators.

CHAIRMAN: Okay. And it's all of it
-- all of the money goes there or a portion
of the money goes there -- of the vault sale?

MR. WESTBY: All the money goes there.
In the escrow account, the 80 percent would
have to go in to cover that, but now, it's
only 40 percent. Till the 28th, it'll go to
80 percent.

MS. EULER: I think what Martin is
asking is, if Mabel comes in to a cemetery and
buys a grave lot and wants a vault and orders
a grave marker from you, but Mabel is 60 years

0ld, she's got a long life ahead of her, what
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do you do with Mabel's $10,000? I think
that's the guestion Martin is asking.

MR. WESTBY: Well, it would go to his
fund that he just talked about.

MR. ZELL: Well, the grave is a
separate item, and that's going to be a deed

transferred to her for the right of

internment. And money 1s going to go to
endowed care -- 10 percent goes toc endowed
care.

MS. EULER: How mnuch?

MR. STALTER: Ten percent,.

MS. EULER: Okay.

MR. ZELL: That's a separate issue.

MR. STALTER: There's a distinction
between the endowed care and preneed. The
endowed care -- and it's part of -- based on
the sales price, but it goes in the trust for
care forever,

MR. ZELL: Endowed care forever with
the cemetery -- for the grave. The opening
and closing and the -- to be delivered at a
later date and/or the memorial would go into
an escrow or a trust account until time of

need.
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MS. EULER: A hundred percent?

MR. ZELL: Eighty percent.

MS. EULER: Eighty percent.

MR. ZELL: The memorial, you have the
option to say I can freeze this price for a
few months, a year, or three years, and then
we're going to make it and you can decide what
you want to do on those options, so that's one
way that you can not have to leave that in
there forever. But the opening and closing,
that's a promissory to deliver later, will be
80 percent in trust or escrow account until
the time of need. So, the money is all split
up different ways. Again, if you are all done
on one contract with the embalming and casket
and everything, we agree you would be an idiot
and you should have to put all that into 436
and lose your grave sale and lose your marker
and everything into trust till they die. So,
the o0ld provision that we had was separate
contracts, and I would write a separate
contract for all those things.

MS. EULER: Well, what the law says is
that the provisions of this section shall not

apply to any contract or other arrangement
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sold by a cemetery where the payments are
required to be placed into an endowed-care
fund or for which a deposit into a segregated
account is required under Chapter 214,
provided that the cemetery operator shall
comply with these sections if the contract
includes services that may only be provided as
a licensed funeral director or embalmer. So,
I read that to say that if you are a cemetery
selling cemetery stuff -~ grave markers,
vaults, tombstones -- that if you were taking
that money and putting it into an escrow or
trust account under 214, then you don't have
to comply with 436.

UNIDENTIFIED: That's correct.

MS. EULER: But if you are selling a
funeral service or you are selling embalming,
then that does fall under 436.

MR. WESTBY: We agree with that, so
there's -- {(inaudible.)

MS. EULER: So, it seems to me that
the law says already that if you're a
cemetery, doing cemetery stuff, you don't have
to comply with 436. But if you cross the

line and start doing funeral-director stuff,
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then you have to comply with 436.

MR. WESTBY: And I think that's what
you folks want to hear, isn't 1it?

MR. REINHARD: I think that's what it
says. That's what it says.

MS. EULER: That's what this section
says.

MR. WESTBY: Well, yeah. But, I mean,
you know, 1f it's funeral stuff, you need to
be involved. If it's not, if it's cemetery
stuff, you don't need to be involved.

MS. EULER: Right. And that's what
this law says.

MR. WESTBY: Yeah. We agree with that.

MR. STALTER: Now, what it says is if
we put it into a segregated account. There's
two things; escrow account/escrow trust,
segregated accounting, There aren't any more
segregated accounts; they're gone. So, 1T
mean, if we are depositing burial-space funds
in an endowed-care trust, that's true. But
payments toward the marker?

MS. EULER: Where is that money going,
though?

MR. STALTER: Well, it would go into
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either an escrow account or a trust account.

MS. EULER: And I would say that that
would be a segregated account.

MR. STALTER: Now, we can go look back
at the o0ld 214, and there is a segregated
account out there.

MS. EULER: Right. I know under old
214, but that money is set aside. It's not
part of the cemetery's general operating
expense, And, to me, that says segregated
account.

MR. STALTER: Basically, that's what I
think the cemetery industry is looking for, a
regulation that clarifies --

MS. EULER: Okavy.

MR. STALTER: Okay.

MS. EULER: And I think we're all
saying the same thing.

MR. STALTER: Well, I know last week,
it wasn't. We didn't see -- the vote was,
you know, not to address this, to clarify it.
And that's why they're here to hear -- okay.
They want to hear clarification about what
they can do going forward.

MS. EULER: Yeah. Well, I think the
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statute that's what -- I agree we need some
clarification. I don't know. Board, what do
you think?

CHATRMAN: I think --

MS. EULER: The statute seems pretty
clear to me.

CHATIRMAN: Do you think? Yes, sir?

REPRESENTATIVE MEADOWS: Mr. Chairman,
again, I can remember this, also, and I was
just listening through the discussion. Again,
having conversations with Representative
Wasson and Senator Scott, we =- because this
fragmented it out, and what Sharon is saying
is partially correct. However -- and this was
talked about at length -- if the cemetery
sells vaulis or caskets, then they should be
held to the standards of Chapter 436.

MS. EULER: Right.

REPRESENTATIVE MEADOWS: So, if they're
selling that as part of the funeral, then they
should have to enter into Chapter 436.

MS. EULER: Right.

REPRESENTATIVE MEADOWS: Outside of
everything else that what Sharon was saying,

the vaults and caskets would also apply.
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That's why it fragmented itself out. We had
had a long discussion about this because, in
all honesty, I didn't want -- I was very much
against some of that. Yeah. S0 ==

MS. EULER: Well, it sounds like we
need a rule to clarify that because it's not
clear to people.

(Several people talking simultaneously.)

REPRESENTATIVE MEADCOWS: The wvault --
and I think, Don, that you were probably
involved with it a little bit of the
discussion, but vaults and caskets were talked
about.

MR. OTTO: Yeah. I spoke a little bit
for you last time, I'm afraid. I hope I --
it was my impression that the general
consensus was it didn't matter whether you
were =~- who you were, if you were selling the

same stuff, vyou ought to be treated the sanmne

way.
REPRESENTATIVE MEADOWS: Exactly.
MR. ZELL: Representative Meadows, can
you explain that -- why vaults and caskets?

What is the distinction?

REPRESENTATIVE MEADOWS: Well, it was
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a part of the funeral merchandise. Yeah. We
had a long discussion about this clause.

MS. EULER: I'm sorry. Because the
cemetery can't use a casket without a funeral
director involved, usually -~ not always, but
usually.

MR. KRAUS: That's kind of what I was
looking.

MR. ZELL: That's not true.

MR. KRAUS: This language talks about

MR. ZELL: Because there's independent
casket sellers and they deliver it to a
funeral home.

MS. EULER: Right.

MR. ZELL: So, 1if that cemetery sold
caskets, they're acting as an independent
casket seller.

MS. EULER: Right. Which they can do,
but if they're selling caskets or the casket
store is selling caskets preneed, they fall
under 436. Because everybody who is selling
the same product should be treated the same
way. Funeral homes aren't going to sell --

MR. ZELL: Okay. Now, why are you --
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then why wvaults?

MS. BATEMAN: I mean, the vaults are
clearly under 214,

MR. ZELL: The wvaults are never
delivered to a funeral home.

(Several people talking simultaneously.)

MR. KRAUS: Well, what I see as the
line on this -- and, I mean, you can disagree
-~ 1is that there is an exception for the
cemetery operators if what they're doing falls
under 214. However, they can be pulled back
into 436 if they're including in what they're
providing a service that may only be provided
by a licensed funeral director. If they're
doing that, meaning they can't independently
provide that under 214, they would have to be
a funeral director to provide that, and if one
of those things they're providing falls into
that category, they're no longer exempt.

MS. EULER: And 214 doesn't cover
caskets specifically.

MR. WESTBY: That's correct.

MR. ZELL: But it does wvaults.

MS. EULER: Yeah. And I think vaults

are a real gray area because we've had
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problems in the past with preneed vault
issues, so --

MR. KRAUS: I mean, and we can look at
214 again and see how that addresses vaults.

MR. WESTBY: Well, we did get that

definition of funeral merchandise which 1s in

there. And we also got the cemetery
prearranged contract under 214.270. We've got
some -~ tried to get some clarification there.

And if you have that with burial merchandise
is a monument, marker, memorial, tombstone,
headstone, urn -- (inaudible) =-- or a similar
article which may contain specific lettering,
shape, color, or design as specified by the
purchaser, that is their definition of burial
merchandise -- (inaudible.) And then the
cemetery prearranged contract is any contract
with a cemetery operator for goods and
services covered by this chapter, which
includes the sale of burial merchandise in
which the delivery of the merchandise is a --
{inaudible)} -- under section 214.270 to .550
-- (inaudible) =-~- purchaser, which will also
make the contract for goods and services

covered by the sections 270 to 550, which
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includes the sale of burial services to be
performed at a future date.

MR. REINHARD: So, let me ask this.

MS. EULER: Yeah.

MR. REINHARD: Bill, how will we -- or
anybody know how we could solve this or, like,
clear it up in a rule to help everybody?

MR. STALTER: Yeah. I think your
bickering points are over the casket and the
vault, and that's where the overlap will be.
I mean, there are two issues about what's the
trusting percentage you're going to apply to

the overlap items, and then the other issue is

oversight. I mean, you've got -- that has to
be one in a whole slew of stuff. 214 -- 1
mean, it was going to, but it -- I mean, it

got carved out, sco there have to be some
issues about, you know, what oversight is
going to be provided over the escrow or the
trust funding on the other side.

MS. EULER: Here's a gquestion for the
cemetery folks. Do you see much of -- T
mean, somebody could -- Mabel dies. Mabel's
daughter goes down to Costco, buys a casket,

goes down =-- goes and picks Mabel up from the
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nursing home, puts her in the casket, brings
her out to your cemetery and say I want to
bury Mom. Do you see that much?

MR. ZELL: It's illegal; you can't do
it.

MR. REINHARD: Why can't you do it?

MS. EULER: No, it's not illegal.

MR. ZELL: Describe it again.

MS., EULER: Mabel dies -=-

MR. REINHARD: Mom dies, I buy a
casket at Costco, put her in it, take her to
the cemetery, and you would open the grave,

put her in your wvault, and we're done. I did

it, individually, and I was a funeral director.

MR. WESTBY: You don't see much of

that, though, do you?

MR. ZELL: No. I've never seen that,
ever.,

Ms. EULER: Okay.

MR. STALTER: I think Josh would say
you would see -- it's been an increase, but =--

MS. EULER: Josh would like to belileve
it happens every day, and the only reason it
doesn't is because of the mean and evil

funeral and cemetery industry,
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MS. DUNN: For those that are speaking
in the audience -- Dale, I don't know if we
gof all your comments. We didn't get all your
comments a while ago, so, as you conment, if
you would kind of move up towards the
microphones.

MR. WESTBY: Oh, i'm sorry.

MS. DUNN: We Jjust want to make sure
your comments are reflected accurately in the
minutes.

Ms. EULER: Because, to me, I see
vaults as a gray area. Because I know the
cemetery sells vaults. I think sone
cemeteries want a specific kind of wvault in
thelr cemetery. Do the funeral homes sell
vaults as much as the cemeteries do? Do you
sell vaults?

MR. REINHARD: Well, yeah. But, see,
we don't have a cemetery -- we've got --
they're all 1like this little cemetery.

MS. EULER: Yeah.

MR. REINHARD: So -- and in their
cases, they sell vaults, where we wouldn't see
it in a rural area.

MS. EULER: Because 1t seems like
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there is some overlap on the wvaults. The
caskets doesn't seem, to me, to be an overlap
area because people, 95 percent of the time,
are going to use the services of a funeral
director when they buy a casket. And 1if the
cemetery is selling a casket, they should be
treated 1like the casket stores or anybody else
who is selling a casket preneed.

MR. REINHARD: Right.

MS. EULER: But tﬁe vaults may be a
gray area. It is in my mind.

MR. REINHARD: It is.

MS. EULER: That we need to look at
that. Yeah, Don?

MR. OTTO: Just one thought; okay? In
a regulation -- and I don't know how anybody
else feels about this. If the vault is sold
in conjunction with a burial plot. You know,
we already have the supreme court case in
October 2003 that defined that as not sales
taxable because it's an appurtenance to real
estate.

M5. EULER: Right.

MR. OTTO: Not persconal property. So,

we already have a supreme court decision that
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says a vault is not personal property 1if it is

going to be put onto the ground =-- into the
ground before delivery to -- you know, before
constructed -- you know, before delivery to
the consumer, whatever -- however they worded
that. It's real complicated. But ~- so, vyou
could have a distinction where -- because I've
seen this, vou know. If you're selling a

vault preneed, but we'll put it wherever you
want whenever vyou want it, that's one thing.
But if you're selling that in conjunction with
-- that it's going to go into this piece of
ground here, that's something else. And it
seems to me to fall under the supreme court
case that says -- because that's the exception
to the supreme court case.

MS. EULER: Right.

MR. OTTO: You know, if it's attached
to this pilece of ground, it's not personal
property anymore.

MS. EULER: Jim, in a smaller

community where you've got a lot of rural

'cemeteries, how do you handle that? I mean,

Mabel dies, her daughter comes in to make the

arrangements. Do you sell her the vault?

Poe & Company Reporting and Videoconferencing
(573} 875-7027




10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

83

MR. REINHARD: Right.

Ms. EULER: Or does the cemetery --
MR. REINHARD: No, we sell it.

MS. EULER: Okay.

MR. WESTBY: This is Westby again. I

think I ought to clarify some things, if I may.

CHAIRMAN: Go ahead, Go ahead,.

MR. WESTBY: You're not going to find
too many of the situations where these small,
rural cemeteries -- and it don't have to be
rural. We've got a lot of church cemeteries
in St. Charles, they don't sell vaults, they
don't -~ all they do is opening and closing.

MS. EULER: Right.

MR. WESTBY: That happens statewide
all over. You're not going to find very many
cemeteries selling vaults on their own. Some
of them may have a funeral-establishment
license, I would think, to be able to sell
caskets along with it, so then they're a
funeral establishment. But I'm talking about
stand-alone cemeteries.

MS. EULER: Right.

MR. WESTBY: You're not going to find

hardly any, I don't believe, that will sell
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caskets. They're going to just sell vaults
and opening and closing, and most of themn
don't sell vaults. But we want to have a
funding mechanism, should they choose to do
that, that it goes to so that we can track
the money and know that 15 percent went into
endowed care --

MS. EULER: Right.

MR. WESTBRY: -- this 80 percent went
into the escrow account, that sort of thing,
and we have that through what we have in 214.

MS. EULER: Right.

MR. WESTBY: Now, one of the concerns
that you mentioned when we came up here that
we understood that this Board wanted to
regulate the cemeteries, and we don't feel
that's necessary.

MS. EULER: We don't, either.

MR. WESTBY: Good, and we heard that,
too, and we're relieved to hear that.

MR. REINHARD: We'll be clear on that.
I'm speaking for the chairman, but I don't
think -- he might want to regulate them, but
there's three or four of us don't.

MR. WESTBY: Well -~ you Know. But we
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just want to make that clear. If this is the
talking time, we want to make that clear that
we -- you know, nothing against the Board
here, but we don't think you should regulate
our cemeteries. And some of that came up with
some licensing and issues, when I heard the
rumors the last week is why I'm here. But as
long as you're not interested in that and we
can clarify it that cemeteries can make these
sales and has a funding mechanism to fund
them, that an audit will come in and track it,
that's really all we're concerned with, I
believe. And as you should be concerned with
the same on the funeral side.

CHAIRMAN: And the guestion I have is
when you just said audit, trail, and all of
those things, is: And that thought is with
escrow; 1is that how that's done with the
cemetery?

MR. WESTBY: If it's the merchandise,
yes. And opening and closing.

CHAIRMAN: And that being the vault,
whatever.

MR. WESTBY: The vault, opening and

closing, vyes.
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CHATRMAN: Okay. And then the
percentage of that is what?

MR. WESTBY: Eighty percent come
August 28th.

CHATRMAN: Okay.

MR. WESTBY: It's 40 percent right now.

CHAIRMAN: So, equality thought is
where my mind mainly is there. It's, like,
why do I have to have 85 percent of everything
that is on the list, and you guys don't, and
it's the same thing.

MR. WESTBY: Well, let me give you a
little bit of history on that, and I'm a
funeral director, too. I've been a funeral
director for a few years longer than I've been
a cemeterian. In 2002, we fought NPS. They
wanted 15 percent to go to the trust, and we
fought for 80 percent. And after the whole
session come to a conclusion, Senator Howard
says it's going to be 40 percent and that's
it, which we thought was way inadegquate and
we've been waiting for an opportunity to get
it corrected, and we did get that part
corrected this year. It's up to 80 percent.

I think 80 percent is a good amount for
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cemeteries and funeral hones. I know there's
a lot of different opinions around the table
on that, but I think 80 percent is a good
amount and it should stay there. And I'm
sorry you guys got stuck with 85.

CHAIRMAN: Us, too,. Do you have a
reporting process on that at the end of the
year of where that goes -- into the --

MR. WESTBY: We're audited on that, as
well, and at one of the hearings a few months
ago, at Representative Wasson's hearing, they
asked about auditing, and Tom Richards, the
executive director of the Endowed Care
Cemeteries reported that at that date, as 1in
the past 18 months, every cemetery had been
audited, and we created that funding ourselves
many, many years ago -- over 20 years ago --
and we're kind of proud of the fact that we
created the funding for the audits. When the

death certificates could start coming out of

the counties, we wouldn't get that, so we went

in and we charge ourselves a dollar for
internment and that goes into the audit fund
so we do have funds to do the auditing. And

I'm trying to search. Now, Tom told us =-- I

Poe & Company Reporting and Videoconferencing
(573} 875-7027%




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

88

think about 80 percent of the funding comes
from the death certificate and 20 percent from
the dollar for internment.

CHAIRMAN: Okay.

MR. WESTBY: But we do have the money
for the auditing, and then that's what's
critical. I'm not going to give off line, but
your every five years, I don't think is enough.

REPRESENTATIVE MEADOWS: Just one final
comment with the cemetery folks. If the
cemetery sells a vault and, in conjunction,
also sells a grave space with that wvault, then
I can see that that -- that it should fall
under Chapter 214. But I think where we get
into the gray area, it's 1like Sharon was
saying, vaults are in a gray area because this
was discussed. But if they sell the casket
with it, then I think we're entering into
another situation then. But if they're just
selling the grave space and the vault, then I
believe that that's where they belong is under
214, and I think that they would be in
agreement with that. I don't see any of them
saying anything from the end of the table, but

I think, you know, that was part of the
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discussion. And I was sitting here making
notes in my mind thinking how did we --
because there was a long discussion about this
because we knew that we were going to run into
a snag with this. But, Sharon, would you not
agree with that?

MS. EULER: Yes. And also to address
one of the other things you said, my
understanding -- and, Representative Meadows,
you can correct me on this -- is that the
whole point of this Section 410 was to make
clear that this Board doesn't want to regulate
the cemetery industry.

REPRESENTATIVE MEADOWS: That's true.

MS. EULER: Just like we did with the
insurance. And that this Board's legislative
directive is to regulate what's under its
authority. We don't want to regulate the
insurance companies; we don't want to regulate
the cemeteries; we don't want to regulate the
banks, because there are other State agencies
that do that. And to help clarify what this
Board's scope of authority is.

MR. WESTBY: Thank you very much.

MR. ZELL: Is that going to be a rule somewhere
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written down?

MR. OTTO: Well, the problem is both
this language and the definition of
funeral-merchandise language literally came
from the cemeterians. The problem was -- I
mean, so the cemeterians wrote this language.
The problem was they wrote it in anticipation
that 214 was going to have some stuff in it
that turns out didn't have some stuff in it.
So, that was the problem. I mean, this -~ T

mean, literally, this language was faxed to

Senator Scott's office -- I was there when it
came in =~- from the cemeterian —; from your
guy. So, it was, like, this was written with
-- the intent was what you want. Now, the

problem was, at that point in time, everybody
thought 214 was going to be no problem and you
were going to get everything you wanted, and
that didn't happen, so --

MR. KRAUS: I had one other point. I
just want to make sure that I'm on the same
page as everyohe. I'm reading this exception
as being contract specific, but I wanted to
see what people thought of, let's say, a

cemetery does one particular contract. it
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only has things in it that they can do and
nothing that a funeral director only can do,
so I think that would clearly fall under the
exception. But let's say in their next
contract, they add some things that the
cemetery can do and that only a funeral
director can do, then does that put that
entire contract under 436 or just the portions
that only the funeral director can do? I
think it's the entire contract because of the
way it reads.

MS. EULER: Yeah.

MR. KRAUS: I don't know if anyone has
any thoughts on that.

MR. WESTBY: Yeah, we agree with that,
too.

MR. STALTER: Well, I think -~

MR. KRAUS: You could do two separate
contracts and take care of it that way.

MS, EULER: Right.

MR. WESTBY: If we do like we're doing
now, write two contracts, we'll make those.

MR. KRAUS: Right. Right. Okay.

MS. EULER: And that will make the

auditing easier for both the cemetery folks
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and the --

MR. KRAUS: Yes, it would. Yes, it
would. But if you do it in one contract,
you're going to have some complications.

MS. EULER: Right. Right.

MR. McCULLOCH: Well, 1is the
two-contract thing still in effect?

MR. WESTBY: Well, it's the same as it
is currently under 436 because if it's sold
only as in the two other items and you put it
on there, it all goes under 4£36.

MR. ZELL: Didn't the two-contract
part get pulled out of SB 17

MR. McCULLOCH: No. That was there.
That wasn't part of the cemetery. I just
remember you all putting that all in place
many years ago to try to fix all this.

MR. STALTER: It's written by a second
contract?

MR, WESTBY: What's that?

MR. STALTER: No. I don't know, but I
don't think that's in there.

MR. WESTBY: No, that's not in there.

MR. STALTER: If it is, you've dgot it

on a unified contract, then what happens?
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MR. WESTBY: You just have to be
educated as to how you're going to sell and
under what contracts. Now, any salesperson
would know that if you're sitting before a
family and you want to sell funeral services,
casket, vaults, opening and closing, and all
that, one contract on the preneed is
wonderful. You've got one down payment and
you can spread out the money as it comes in.
That's ideal. But when you get into the two,

and you have to trust everything under 436,

and, again, we own the grave spaces. We don't

need to trust then. That's out there in our

cemetery, so you would be stupid -~

(inaudible) -- go into a trust and I don't get

paid for it until they die 30 years later.
That -- it's just kind of common sense that I
need to have some of that in as -- you khow,
I know there's scoundrels out there, but I
want to let you know that every funeral
director and every cemetery is not a crook.

CHATIRMAN: Thank you. We agree.

MR. KRAUS: The Board would agree.

MR. WESTBY: Well, I'11 tell you what,

we came down to those hearings last year and,
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by God, we heard every cemetery in the state
was a crook. But, by God, and we went and
stomped our feet a little bit and got that
clarified.

CHATIRMAN: Well, we heard every funeral
director was, too, so -- all right. Any other
guick comments? Let's take a break.

(Off the record)

CHAIRMAN: 436.412.

MS. DUNN: Sharon?

MS. EULER: Yes. Oh.

MS. DUNN: You've got the floor.

MS. EULER: All right. This is the
grandfather clause to give people some time
and to explain transition between the old law
and the new law. The first comment, K5, when
drafting rules and particularly when
addressing the time period immediately
following 8/28/09, we want to keep in mind the
prior statutes can still come into play, which
I think you all have found. Comment 6, can
we set out in rule some things from the prior
law? Seller gets 20 percent, financial
advisor takes out of his trust expense. T

know that this statute -- I know it's
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generated a lot of guestions. I've gotten a
lot of gquestions about it in terms of what
does this really mean. Does this mean that
the o0ld law continues to stay in the cracks,
what's governed by the old law, what's
governed by the new law. And so, the
comment-6 rule, I would suggest that we set
out a rule as to what this grandfather
provision covers. And it says it shall
continue to govern disbursements to the seller
from the trust and payment of trust expenses.
So, to clarify that this means that contracts
that are currently in place regarding payments
from the trust to the seller remain governed
under the old law or until a new contract is
done, and payment of trust expenses, but
everything else is under'the new law. And
that if you are currently registered as a
preneed seller and you have a violation of 436
outstanding, that you can still be disciplined
under the o0ld law and that that discipline can
take -- the type of discipline is under the
new law, but it's for violations of the old
law, so that the whole probable-cause process

and all of that goes away under the new law.
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Joint accounts remain the same, so if you have
a joint account currently in existence, then
you don't have to change that under the new
law. So, does anybody have any thoughts on
that, Board?

CHATRMAN: I'm assuming that there
will be thought process put into that,
something brought back to the Board to look at?

MS. EULER: Uh-huh. Yeah. Yeah.

CHATRMAN: All of that.

MS. EULER: But does the Board agree
that it would help to have a rule setting out
specifically what this means in terms of what
parts of the old law continue and what parts
the new law applies to?

CHATIRMAN: Yeg? No?

MR. FRAKER: Oh, I think so.
Absolutely,

CHAIRMAN: Very good. I think ves,
for sure.

MS. EULER: Do you have a thought?

CHAIRMAN: Do you have a thought?

MR. McCULLOCH: I don't know. Most of
it, I understand. I think it says what it

says and -~
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MS., EULER: Okay.

MR. McCULLOCH: But if you want further
clarification, is that all vou're saying?

MsS. EULER: Yeah.

MR. McCULLOCH: Just so everybody can
understand.

MS. EULER: Just to clarify it.

CHAIRMAN: Or at least to just look at
ways to clarify it.

MS, EULER: Yeah.

CHAIRMAN: Okay. I'm seeing lots of
heads nod. Anybody out there got some
comment? That seems easy then.

MS. EULER: Ckay. And the next
comment 1is related. Maybe set out a ruling
under the new law, all money in a trust fund
including must go first to the trust. That's
kind of the corollary of what the new law
provides and what the o0ld law provides. So,
we'll put something together for the Board to
look at on that.

CHATRMAN: Okay.

MS. EULER: Earl, why don't you take
back over.

MR. KRAUS: You're doing an excellent
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job.

MS. EULER: But my voice isn't going
to hold out.

MR. KRAUS: Okay. 436.415,
provider/seller obligations. Let's see. It
looks like we have some terms there that we
may need to define. I think those are similar
to ones we have seen before; final disposition
and such, which, actually, I think we have a
-- one of our draft rules from last week that
we'll be talking about later goes towards that
and I think refers to section 193 as was
suggested last week, but we'll see that later.
I guess, before I move on from K8 to K9, did
anyone have any thoughts on that? No?

MR. WARREN: I do, Earl.

CHATRMAN: Oh, Mark?

MR. KXRAUS: Yes?

MR. WARREN: Mark Warren. It's
probably a very similar comment to it and the
way it was suggested that a rule would allow
the insurance premiums be sent directly from a
policy owner to the insurance company instead
of through, you know, someone else, the seller

or a funeral home, and that's the way they
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work anyway, generally speaking.

MS. EULER: Yeah. And I think the
same for a trust-funded account so that
consumers can send their money directly to the
trust without having to go through the seller.

CHATRMAN: Don?

MR. OTTO: No. That's exactly --
that's safer anyway.

MS. EULER: Yeah,.

MR. OTTO: And it doesn't prohibit
that in the statute, so --

MS. EULER: Right. But we can enact a
rule to --

MR. OTTO: Make it clear that that's
permissible would be great.

MS. EULER: Yes. And give people the
idea that this would be a really good idea.

MR. OTTO: Uh-huh.

MR. ZELL: Have you talked to =-- oh.
I'm Stephen Zell. Have you talked to the
trust companies? Are they going to accept
them?

MS. EULER: I don't see why they
wouldn't not.

MR. McCULLOCH: Probably not.
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MR. ZELL: It's a heavy burdensome for
them to open mail and stuff. It's not their
job.

MR. McCULLOCH: They're not in the
preneed business, guys.

MR. KRAUS: I assume we're talking
about permitting this to happen, not requiring
it to happen.

MS. EULER: Right. Not regquiring.
Right.

MR. ZELL: I understand, but --

MR. KRAUS: So, they wouldn't have to.

MR. ZELL: But you're going to permit
them, but my trust company won't accept it.

MS., EULER:  Really?

MR. ZELL: I don't know.

Ms8. EULER: That's interesting.

MR. ZELL: I'm not saying they won't.
I'm saying what if they don't.

MS. EULER: Well, that's why we're not
going to require it, but we're going to allow
it and clarify that it's allowed.

MR. KRAUS: Right. So, then that
trustee either wouldn't, and whoever uses that

trustee, if they want to go find someone who
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will, then they could do that, or just don't
have that available to their consumers.

MS. EULER: And I would expect that
under this new law, that some of the bank
trustees will want that because this new law
gives them more accountability. But, again,
we're not going to require it, we're just
going to throw it out there as it's allowable
-- (inaudible.)

MR. STALTER: I think the guestion --
Bill Stalter. But when you say all payments
have to go to the trustee --

M8. EULER: No. Not have to, but may.

MR. STALTER: Where does it say that?

MS. EULER: It doesn't. That's why
we're talking about enacting a rule that says
it's permissible for payments to be paid
directly to the insurance company or directly
into the trust.

MR. STALTER: Okay. Let me ask you
this guestion: can the funeral home -- the
seller -- then pool what it receives on
payments and then just turn around and make a
single payment to the trustee?

MS. EULER: Yes.
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MR. STALTER: Okay.

MS5. EULER: But they will have to
provide the trustee with sufficient
documentation as to whose money it is, And,
Don, doesn't that -- isn't that the way MFT
does it now?

MR. OTTO: We -- the Missouri -- at
the Trust, we prefer, and when we sign up a
new provider, reguire that the consumer send
the money directly to the bank, preferably --

MS., EULER: And has that been a
problem?

MR. OTTO: No. We give them payment
books if they want to do it by check. cur
preferred method is automatic, you know,
transfer -- ACH is the preferred method, but,
of course, we, by contract, couldn't require
our current people to do that, so we do have
a lot of people that aggregate it and send it
in, but they have to send in the paperwork
that makes it very clear here's how much for
each person, but, yeah, we prefer the money to
go straight to the bank from the consumer
whenever possible.

MS. EULER: Does the Board think
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that's a good idea?

CHAIRMAN: Are you in favor of that?

MS EULER: John?

MR. McCULLOCH: I don't have a problen
if you're Jjust going to say that they can.
Sure, that's fine.

MS. EULER: Yeah.

MR. McCULLOCH: If they want to do it
that way.

CHAIRMAN: All right.

MR. KRAUS: K9, with regard to
third-party sales, 1s the funeral home
obligated even if the seller 1is incapable of
performing due to insolvency according to the
terms of the seller/provider agreement? I
guess that's kind of a question that could be
answered and/or dealt with by rule if you
wanted to.

MS. EULER: Well, under .520, it says
pretty clearly that they are.

MR. KRAUS: Yeah. Do we need to say
that again in a rule?

MR. REINHARD: No.

MR. KRAUS: No? Ckay.

CHATIRMAN: Anybody else?
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MR. FRAKER: I'm good.

CHAIRMAN: Everybody is good.

MR. KRAUS: All right. K10, what about
insurance premiums? We did that already.
Eleven, they want to set out in rule a couple
of things. Provider obligations, funeral
director in charge is responsible.

MS. EULER: And as a corollary to
that, do we want to ask that the seller name
for the State Board someone who is the
equivalent of the funeral director in charge
for the seller as a contact person who is the
responsible party -- the responsible person
for the seller?

MS. DUNN: From my perspective, it
would be helpful because now you look up
corporation officers or I think it would be =a
very good thing to have someone designated as
your contact in lieu of looking up your
corporation president or --

MR. KRAUS: For the seller?

MS. EULER: Uh-huh.

CHAIRMAN: And that would just be on
the registration?

MS. EULER: Kind of the manager in
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charge?

MS. DUNN: Application for license.

CHATRMAN: Yeah.

MR. FRAKER: Or a secondary -- is this
what you're asking?

MS. EULER: For a preneed seller to
name who their manager in charge is so --

MS. DUNN: Kind of like your funeral
home, your funeral director in charge. Right
now, the seller -- you know --

MS. EULER: We don't know.

MS. DUNN: -- we go to a designated
corporation.

MS. EULER: And we guess. And
sometimes we've sent letters out to our best
guess as to who it was, and we've got a nasty
letter back from somebody else saying why did
you send it to Bob. Don't you know I'm 1in
charge and Bob has nothing to do, and so, if
you ask them to designate, then we would know
who.

MR. FRAKER: So, are you asking the
funeral homes that are the sellers to
designate their control --

MS. DUNN: The seller to designate
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someone.

MS. EULER: The seller. The seller to
designate who the manager in charge would be.

CHAIRMAN: This would be any seller.

MR. FRAKER: Any seller.

MS. EULER: Any seller.

MR. FRAKER: Okay.

MS. EULER: And at a funeral home,
that would probably be the same person as the
funeral director in charge, but not
necessarily.

MR. FRAKER: Not necessarily. Okay.

I got vou.
CHAIRMAN: Makes sense to me,. I see
all yeses. Do you have a comment?

MR. OTTO: Well, just make the
distinction between a contact person who
you're sgupposed to contact in that 1ittle
sentence there that says funeral director in
charge 1s responsible. I mean, I don't want
the regulation to add more penalties to a
funeral director in charge than is already in
the statute.

MS. EULER: Right. But we would ask

each provider and each seller to name --
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MR. OTTO: A contact person --

MS. EULER: Yeah.

MR. OTTO: -- that all correspondence
and stuff --

MS. EULER: Right.

MR. OTTO: Yeah. That's fine, but, I
mean, just -- that little --

MR. KRAUS: For notice, 1is what you're
saying. For notice, 1s what you're saying?

MR. OTTO: Yeah, for notice.

MR. KRAUS: Okay.

MR. McCULLOCH: Are you going to --
like, the funeral home would be responsible.
The provider is responsible for the funeral,
not the funeral director in charge; is that
what you're trying to distinguish?

MR. OTTO: Yeah. Yeah. I don't want
the funeral director in charge to be
perscnally liable for something that it's
actually the funeral establishment's
responsibility. That's -- you're right.

MR. McCULLOCH: Yeah.

MS. EULER: Right.

MR. McCULLOCH: Is that what you mean?

MS. EULER: Because that =-- what we
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mean is somebody for the provider and the
seller to designate as to who we should
contact. I mean, those are two separate
ideas, but I think what we're talking about
right now is if there is a problem, who is
the person we should contact.

MR. STALTER: Something to the effect
that you don't --

MR. McCULLOCH: I understand that.
Yeah.

MR. STALTER: -—- you don't designate an
individual and then, automatically, it's FDIC
as the -- is that what you're suggesting there?

MS. EULER: What Don is saying, he
doesn't want to see there to be someone who is
responsible for misconduct of the seller, but
he's okay with naming a person as a contact
person for the seller.

MS. DUNN: So, Don doesn't want to be
designated as the --

MR. OTTO: Like a registered =-

MS. EULER: Like a registered agent.

MS. DUNN: Yeah.

MR. OTTO: Registered agent, yeah.

Yeah.

Poe & Company Reporting and Videoconferencing
{(573) 875-7027




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

109

MS. EULER: Yeah. Like a registered

agent.

MR. OTTGC: Yeah.

MR. STALTER: But you can designate
somebody =+~ {(inaudible) == in the absence of
the designation -- (inaudible.)

?

CHATRMAN: Anybody else? I think the
idea is ves.

MS. EULER: Okay.

CHAIRMAN: Okay.

MR. KRAUS: Seller and provider
obligations apply to all contracts old and
new. Do we need to address that in a rule?

MS. EULER: I think it's a good idea.
Again, to help clarify what the new law covers
and what the old law covers.

MR. FRAKER: We may be saying it again
and again to establish a clarification as you
have a problem that needs to be addressed.

MR. SPEAKS: Brad Speaks. So, it's not
suggesting that seller and provider
obligations would apply retroactively?

MS. EULER: No.

MR. SPEAKS: It's saying to
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differentiate between o0ld and new obligations?

MS. EULER: It means that -- yeah.

CHATRMAN: So, I'm getting the idea
ves on that. Everybody agree?

MR. McCULLOCH: Explain further, I
guess. I just got lost with your statement, I
think.

MR. SPEAKS: Well, Brad Speaks again.
What that says is, seller and provider
obligations apply to all contracts, old and
new. That statement by itself sounds like
somebody 1is suggesting the Board interpret the
statute to be retroactive.

MR, McCULLOCH: Oh, okay. I see what
you mean.

MR. SPEAKS: And that's illegal.

MR. McCULLOCH: And that's -- yeah. I
get it.

MR. KRAUS: And I think that's set out
throughout the statute what's prospective and
what's retrospective.

MR. SPEAKS: But, instead, they're
suggesting let's differentiate between what
the old obligations were and what the new

obligations were.
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MS. EULER: Right.

MR, SPEAXS: Yeah.

MR. FRAKER: ‘And maybe we can't say it
enough.

Ms. EULER: Right.

CHAIRMAN: Any other comment? Like I
said, I got the idea yes, so --

MR. REINHARD: Right. Right.

MR. McCULLOCH: Yeah.

CHAIRMAN: Okay.

MR. EKRAUS: 436.420. Let's see.
There's a reference there about in sub 3, a
provider shall provide =-- shall notify the
Board and do we want to set out any specifics
about that notice?

MS. EULER: I think I would suggest
that you reguire the notice to be in writing
within -- I would just think that you would
want it to be written notice, signed by the
person in charge and provided to the Board.
Do you want to allow them to provide it to
you electronically, so, you know, written
either by letter, e-mail, fax?

MS., DUNN: Will that e-mail be from the

designated agent?
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MS. EULER: It would need to be from
the designated person.

MS. DUNN: Yes. I mean, just so
someone doesn't get on --

MS5. EULER: Yeah.

MS. DUNN: -- the computer from
someone's -—--—

MS. EULER: Right. I think we need to

MR. McCULLOCH: That's what we do
currently; right?

MS. EULER: Yeah.

MR. McCULLOCH: You're supposed to
notify.

MS. DUNN: Right. It wasn't done in
the past.

MS. EULER: There wasn't any
guidelines for when or how.

MR. McCULLOCH: Aren't they supposed
to be? Aren't they supposed to?

MS. DUNN: Well, no, but =-- I mean,
what we understand is this 1is happening
frequently in this profession with one of your
previous third~party sellers. You know, a

provider didn't always know that --
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CHAIRMAN: That they were providing?

MR.
MS.
designated
MR.
okay.
MS.
MR.
MS.
understand
MR.

them to be

McCULLOCH: Well, I disagree.
DUNN: -- that they were being
as a provider.

McCULLOCH: I would disagree, but

DUNN: Well, now, if -- well ==
McCULLOCH: I think they knew.
DUNN That =-- well, we're -~ we
that's --

McCULLOCH: It's pretty hard for

out selling without you knowing

about it, but that's a different subject,

different argument.

MR.

KRAUS: Is there certain minimun

information that should be included in the

notice?
MS.
MR.
MS.
MR.
MS.

(inaudikle.
MR.

provider?

EULER: They =-- I would think so.
KRAUS:; I would think so.

EULER: (Inaudible.)

KRAUS: Name of seller?

EULER: Yeah. There is --

)

KRAUS: And the same for the
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MS. EULER: Yeah. And seller license
number.

MS. DUNN: And something about
designated by the agent if that's what we're
going to write in the previous rule.

MR. FRAKER: Point taken. What did
you say?

MS. EULER: Do we want the seller to
sign off on that consent? VYes?

MS. DUNN: Yes,

(Several people talking simultaneously.)

MS. EULER: So, both the seller and the
provider are jointly providing the notice then.

MR, KRAUS: The seller to sign off on
what?

MS. EULER: The notice to the Board.

MS., DUNN: And, many times, the seller
and the provider may be one in the same.

MS. EULER: Right.

MR. KRAUS: But they can e-mail it?

MS. EULER: Yeah.

MR. KRAUS: Okay. So, like a pdf is
what you're thinking or --

MS. EULER: Yeah.

MS. DUNN: Oh, okay. So, it won't be
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just an e-mail from Brad Speaks Funeral Home?
MS. EULER: Right.
MS5. DUNN: Okay.

MS. EULER: But he could e-mail a

scanned document that's signed by both parties.

MS. DUNN: Okay. Okay.

CHAIRMAN: But it does require the
document?

MS. EULER: Yeah. And you want the
original signed document to follow by mail?

MS. DUNN: Well, that's the way
everything else is done.

MS. EULER: Okay.

CHAIRMAN:! Don Otto, have you got a
guestion?

MR. OTTO: Yes. Well, one, you know,
the seller is required to notify this Board of
every provider it uses, and the provider is
required to notify the Board of every seller
it uses. If we could get that under Jjust one
standard form --

MS. EULER: Yeah. Okay.

MR. OTTO: -=- that would be extremely
helpful. And we had a pretty good gquestion

over here. This is a problem in the current
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law, but it's more explicitly a problem under
the new law, is when the provider and the
seller is one and the same --

M5. EULER: Uh-huh,

MR. OTTO: -- and it's a sole
proprietorship --

MS. EULER: Uh-huh.

MR. OTTO: -- how do they do a
contract with themselves?

MS. EULER: They're not required to.
There's an exemption for that.

MR. OTTO: Okay. That's good. It's
right there. It is. It's right there,.

MS. EULER: No contract is required if
the seller and the provider are the same legal
entity.

MR. OTTO: But does that need to be
explained then because then the next thing, it
says, "The written agreement required by this
section shall include the following things."
So, does that mean if you're the same legal
entity, you don't have to do any of that?

MS. EULER: Right. You don't have to
have a written agreement, but if you have --

yvou need to notify the Board that you are
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selling for yourself and no one else is
allowed to sell for vyou,.

MR. OTTO: That would be good to make
clearer because this is all in one section --

MS. EULER: Okay.

MR. OTTO: -- that even if you're
exempt from having the contract with yourself,
you still have to do the fecllowing things,
just so it's clear.

MS. EULER: Okay.

CHATRMAN: Any thoughts? Mark?

MR. WARREN: The same comment we had
earlier that it might be nice to put into form
where the insurance premiums are sent to make
it clear to make it directly to the company.

CHATIRMAN:: Okay. Everybody okay?

MR. EKRAUS: And we say we do want a
form or we don't want a form?

MS. EULER: I think a form would be a
good idea.

CHAIRMAN: All right. All right.

MR. KRAUS: 436.425, consumer contract
requirements. K13, may want to define or
specify the font type and size. Well, we Jjust

have rules on everything, don't we?
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MS. EULER: Well, I have to say that
easily read means different things to
different people. To lawyers, easily read
means five-point type, italic, bold.

MR. KRAUS: It's on the piece of paper.

MS. EULER: Got a piece of paper.

Yeah, Don?

MR. OTTO: Ch. Just my suggestion is
you don't do a rule on that. I mean, 1if we
-- if you make us put 12-point type on our
contract, it's now a 15-page contract.

MR. ZELL: Or a 20~page.

MR. OTTO: Or a 20-page contract. And
I think it should be on a case-by-case basis
where you -- the Board decides whether this is
easily read or legible or not.

MS. EULER: Well, I agree with you in
theory, but we will be going to the AHC on
this to get discipline against somebody, and I
think that the more objective standard we can
have, the better it will be for everybody,
because I understand your point. Easily read
is so subjective of a term that, you know, the
AHC commissioner who has 20-20 vision 1is going

to say, well, I can read 1t, but the
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80-year-old woman, our friend, Mabel, who
signed it, you know, she just signs it, and

they're going to just sign it anyway. I mean

MR. REINHARD: Right.

(Several people talking simultaneously.)

MR. KRAUS: Well, and, also, I'd be
concerned that on something like that, if the
Board tries to, as cases individually come
before the Board, and they try to be
consistent in how they deal with people, which
they're going to try to be, will they end up
inadvertently applying an unpromulgated rule
in trying to be consistent with all those
folks.

MR. REINHARD: We want a 12.

CHATRMAN: Brad?

(Several people talking simultaneously.)

MR. SPEAKS: Brad Speaks. I'm
curious, is there precedent for this in other
types of contracts? In other words, if a
person goes into a bank for a consumer 1loan,
what are the requirements there?

MS. EULER: There are requirements.

MR. SPEAKS: Because, usually, the
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back page of that document is, you know,
fairly small. It's definitely not 12-point,
and probably more like five.

CHATIRMAN: Mark has --

MR. WARREN: There 1is some case law
with respect to what size font and what size
type. Most of it applies to disclaimers that
may be contained, like, on the back of a
contract. One I can think of, there was a

case called Allied vs. Vic Chaney, which was

like a gym, and the court of appeals talked
about -~

MR. REINHARD: That's where Don goes.

MR. WARREN: -- disclaimers have to be
in big enough type and maybe even a different
color, you know, in order to be valid. S0,
you know, you can argue this -- how many
spirits can dance on the head of a pin kind
of thing, but there is some case law out there
with respect to at least certain themes that
you're putting in there that disclaim
liability or something like that.

CHATRMAN: Dariene?

MS. RUSSELL: Isn't the FTC on the -~

(inaudible) =-- on your notice of cancellation,
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isn't that a certain point type? Maybe going
with something with the FTC already has,
because I think they even reference that point
type on the FTC. Wouldn't that make it easier?

MS. EULER: Yeah, they do.

MR. REINHARD: Well, then why don't we
go back to --

MR. McCULLOCH: I don't think the FTC
does, but the federal government does on their
three-day disclosure.

MS. RUSSELL: That's what I'm talking
about.

MS. EULER: Yeah.

MR. McCULLOCH: Yeah.

MS. EULER: Yeah. The Truth In
Lending Act has requirements.

MR. McCULLOCH: Truth in -- it does,
but I think it's -~ isn't it like 10-point or
something like --

MS. RUSSELL: I think 10-point is the

MR. McCULLOCH: Because ours 1is that
way. Even though this Board teold us not to
do that, by the way, which -- (inaudible.)

MS. RUSSELL: Well, I was just
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thinking for an argument for you, Earl, that
yvou could say we followed the same as the FTC
and used the 10-point or whatever.

MR. KRAUS: And how could they be
wrong?

MS. RUSSELL: How could they be wrong.
Exactly.

MR. KRAUS: Exactly. "You mean, Your
Honor, vyou're going to find the entire federal
government is wrong in this matter?"

MR. MARTIN: Well, I hear a lot of
fors and a lot of I don't knows, so what's
the ultimate answer here?

MR. REINHARD: When has this ever been
an issue?

MR. OTTO: This makes it more
complicated, I know, but, from my perspective,
it would be better if the Board said certain
disclosures or the following things should be
in a certain size type. Literally, our
contract right now, I don't know what size
tyvype it is, but it's front and back, legal
size, full up.

MS. EULER: Can you read it?

MR. OTTO: I think you can read it
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really well,

MR. McCULLOCH: Yeah, you can read it

real well. I agree with him because they're
just going to -- you're going to cause us to
have too much stuff. We even do this shading

in some areas where we want them to see
certain things, which I think is really good,
but that's Jjust our own preference. But
you're going to get a contract that's way too
much --

MR. OTTO: Well, walit. I've got one
out in the car.

MS. RUSSELL: I've got one here, front
and back.

MR. McCULLOCH: But yours is easily
read, though.

MR. ZELL: I have a guestion, though.
If you went to 12-point -- thisris Stephen
Zell, If you went to 12-point, you're going
to have some numbers onh page 1 and 2 and then
signature on page 10 or 12. And I just -- I
think that's more crazy than trying to give
them something usable.

(Several people talking simultaneocusly.)

CHAIRMAN: What 1is this?
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MS. RUSSELIL: It's 10-point ==
i1i0-point.

CHATRMAN: Ten?

MS. RUSSELL: And except for the FTC
disclosure; it's got to be bold. Maybe your
disclosure should be bold, but in 10-point.

MS. EULER: Well, mavbe we set forth a
minimum that it has to be more than five-point
or it has to be more than six-point or --

CHAIRMAN: Anybody else want to see
this?

MR. REINHARD: What's normal type,
Becky?

MR, McCULLOCH: What do you think this
size is right here?

MS. RUSSELL: Ten, eight.

MR. KRAUS: That's probably ten or
eight.

MS. RUSSELL: Ten or eight.

MR. REINHARD: Well, when you turn on
Word, what's it come out?

MS. EULER: Twelve.

MR. REINHARD: Twelve?

MS. RUSSELL: That is ten.

UNIDENTIFIED: I think the phone book
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is printed in four.

(Several people talking simultaneously.)

MS. EULER: I mean, the -- what we
have -~ what's in the bubble are just comments
and suggestions. They're --

MR. XKRAUS: Yeah. That's just to
promote discussion. I don't think anyone is
advocating any particular sizeﬁ

(Several people talking simultaneously.)

MS. EBULER: They're not set in stone.

I think it would be good to have some standard
because when we go to the AHC, I don't want
to have to be arguing with the other side --

(Several people talking simultaneously.)

CHAIRMAN: One at a time.

MS. EULER: -~ that three-point type is
readable. I mean, how do you prove that up?
You bring in an expert that's going to cost
money to say I can't read three—point type.
It's not easily read. Whereas if you have an
objective standard, then it's enforceable.

MR. FRAKER: Maybke we should look at
just a minimum standard and let it go. I
think we're chasing rabbits.

CHAIRMAN: So, Board? Give us the
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thought. it's your decision.

MS. EULER: Yeah.

MR. McCULLOCH: Minimum standard, and
what would that be, you think?

MS. EULER: Whatever vyou want, it has
to be larger than five=-point?

MR. SPEAKS: No smaller than five or
something like that.

MR. McCULLOCH: Which is much -- is
this, l1like, five? What do yvou think that is?

MS. EULER: That's eight.

MR. REINHARD: No. The gray, what
would that be?

(Several people talking simultaneously.)

MS5. EULER: I don't know.

MR. McCULLOCH; That's eight? This
is --

MR. REINHARD: Well, can you call Tab
up and have her do sizes for us?

CHAIRMAN: Well, Darlene said her
contract was ten.

MS. DUNN: I've got the Federal Trade
Commission --

(Several people talking simultaneously.)

MS. EULER: Can yvou pull -- do you
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have this document on-line? Can you just --

(Several people talking simultaneously.)

MR. McCULLOCH: She's going to bring
us some sizes back here.

MS. EULER: Soc, this is 12 and the
bubble is 107

MR. EKRAUS: Really?

(Several people talking simultaneocusly.)

CHATRMAN: Okay. They need to know
what to do.

MS. EULER: I mean, Don, what size
font are your contracts?

MR. OTTO: I don't know. I thought I
had a blank one out there and I don't. The
ones I've got have got people's names on them,
so I can't --

MR. REINHARD: Well, bring them in
here, We want to check them out.

MR. OTTO: I'll get you one,

MS. EULER: Because, Darlene, that is

MS. RUSSELL: Ten.
MS. EULER: -- ten.
(Several people talking simultaneously.)

MS. EULER: So, I'm hearing people say
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ten. The contract Darlene has is ten and I
can read it. I don't know.
MR. OTTO: I'm guessing -- I mean, we

include a lot of stuff that we don't have to
include, probably, because we like to spell
out some of the statutes language on there.

MS. EULER: Yeah.

MR. OTTO: And I'm thinking the
smallest type is what's in the bubble if
anybody knows what that is.

MS. EULER: And that's eight.

MR. REINHARD: The bubble is an eight?

(Several people talking simultaneocusly.)

MS. EULER: Ten. Ten.

MR. McCULLGCH: I don't think so.

MR. REINHARD: I think tﬁe bubble is
smaller.

MS. RUSSELL: That's eight.

MR. SPEAKS: That's too big for eight.

CHATRMAN: I think the bubble is
smaller than eight, personally, but I --

MR. McCULLOCH: Connie is going to run
some off for us.

CHAIRMAN: So, do you want to table the

thought for the moment?
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MR. KRAUS: The question of the bubble.

CHAIRMAN: The guestion of the bubble.

MR. KRAUS: And, of course, I --

MR. REINHARD: John also had a point
here, too. The person has got to be able to
read, so put that in the rule.

MS, EULER: You have to pass a reading
test?

MR. RETINHARD: Right.

MS. EULER: (Inaudible.)

MR. REINHARD: Well, that's just the
way it goes.

MR. McCULLOCH: And you also have to
do these in Spanish.

MR. OTTO: Can all our contracts be
in, like, Swahili, or --

MS. EULER: Wing-Ding.

MR. REINHARD: {Inaudible.)

MS. EULER: Don, Wing-Ding font.

MR. OTTO: Wing=-Ding font.

MS. EULER: Yes.

MR. ZELL: Now, you have 40 pages.

MR. KRAUS: I'm thinking from, you
know, once we get to drafting the rule, that

that's talking merely about defining what the
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font type is referring to, and that easily
read and shall clearly and conspicuously set
out the following are separate criteria in
that you could have a contract that has
10-point font, but nobody is going to be able
to read it because it's been copied 3,000
times and it's all blurred and you can't tell
what it says.

MS. EULER: Right.

MR. KRAUS: Does anyone disagree with
that?

MR. FRAXER: No. I agree with that.

MS5. EULER: Yeah.

MR. REINHARD: So, we can't copy the
contract over how many times?

MR. KRAUS: You've got to use a good
copier, 2,874 times.

CHAIRMAN: So, is there a thought?
Table? Move on? Relook at it?

MS. EULER: Do you want us to draft a
rule with some minimum standards and then we
can fill in the blank with the font size?

CHATRMAN: Okay.

MS. EULER: That's =--

CHATRMAN: Here she comes. You're on,
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Connie.

MS. CLARKSTON: Oh.

CHAIRMAN: You saved the day.

MS. CLARKSTON: I can't get Word to go
down past eight point.

MR. REINHARD: Do you all want to see

that?

(Several people talking simultaneously.)

MR, McCULLOCH: That's smaller than
eight.

MR. OTTO: My bank wants me to go --
(inaudible) -- but I said, well, that means

we're going to add a third page.

{Several people talking simultaneously.)

CHAIRMAN: I think our ten font is
smaller than your ten font.

UNIDENTIFIED: I think mine is
actually 12. That's even better.

(Several people talking simultaneously.)

MS. CLARKSTON: Well, and I told John,
too, that if you change the font style, it's
going to vary -- (inaudible.)

MR. RUSSELL: Yeah. Because Times New
Roman --

MR. KRAUS: It does, yeah.
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MS. RUSSELL: Times New Roman is the
main one. Yeah. You're right.

CHATIRMAN: Well, I think there has to
be a minimum standard of something here,.

MR. REINHARD: Ten. Ten. Because
that's easily read.

CHATRMAN: Yeah. Well, I agree.

MR. REINHARD: And that's ten.

MR. WESTBY: I have a gquestion while
you're thinking that over.

CHATRMAN: Ch, yeah.

MR. WESTBY: We're going to have to
have these contracts done by the 28th, aren't
we? Are we going to have our rules done by
then?

CHAIRMAN: Do you think we're going to
answer that guestion?

MR. WESTBY: Well, but you know, I
told =~ (inaudible} -- put it on a word
processor in-house because, you know, once
these rules come out, you could have a whole
bunch of different things to deal with, you
know, just -- (inaudible.)

CHATIRMAN: Yeah.

MR. ZELL: Well, to follow up on that,
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is it August 29th or is it July 10th?

MS. EULER: It's August 28th. They go
into effect August 28th.

MR. ZELL: So, if someone is using a
contract that is in the wrong font, you'lre
going to --

MS. EULER: I would --

MR. ZELL: You can't do that --

MS. EULER: I would suspect if someone
uses the wrong contract on August 29th and the
Board calls them in for discipline, that you
could beg for mercy.

MR. WESTBY: Would that do any good?

MS. EULER: I den't know.

MR. McCULLOCH: Yes, it will from ny
standpoint.

MR. WESTBY: There you go.

MS. EULER: But the Board -- I mean,
and that's one thing about this process is
that the new law sets out what needs to be in
the contract pretty clearly. The Board is
going to have rules ready to go on August 28th
to be filed. And even though they won't be
in place, you'll be on notice as to what these

contracts need to require. Yeah, Don?
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MR. OTTO: We talked about this last
time, you know. And what I think we need to
have is -- I mean, personally, is an emergency
rule that says for such and such a period of
time, you just addendum ~-- a separate addendum
page shall be attached to all contracts that
spells out the following XYZ things, because
it's going to be physically impossible --

MS5. EULER: Right.

MR. OTTO: If you had the rule today,
there is no way I c¢an have enough contracts
out to people by the 28th.

MS. EULER: Right.

MR. OTTO: We can't do it. So, we're
either going to have to use the o0ld contract
or tell people, sorry, I can't sell you a

preneed for a month until I get these

contracts worked out. So, I think we need an
emergency rule that says until -- I don't
know; pick a date, whatever -~ November 1lst or
whatever -- that until such and such a date,
all contracts shall have the follow ~-- you
know.

MS. EULER: (Inaudible.)

MR. OTTO: If a contract was written,

Poe & Company Reporting and Videoconferencing
(573} 875-7027




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

135

you know, before August -- you know, prepared
before August 28th, it shall have the
following page addendum attached to it.

MR. FRAKER: I think we addressed this
at the first meeting, didn't we?

CHATIRMAN: John?

MR. McCULLOCH: I agree with what he
just said, first thing. Secondly, Jjust a
thought for you. We use -- kind of like the
insurance companies do, we use an application
process that the people £fill -- we fill out ==
the counselor does. That comes back into the
office, we accept or deny at that point in
time. But if we decide to issue the trust
certificate and accept, then the application
becomes part of the contract. Is that going
to be okay still with everybody, do you think?

MS. EULER: Uh-huh.

MR, McCULLOCH: No problem? Because
we have some things -- some of these things
that are going to be reguired are on the
application and some are probably the actual
trust certificate, but it becomes part of it.
We say it will become part of it.

MS. EULER: So long as it's clear to
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the consumer what constitutes their contract,
I don't see a problen.

MR. McCULLOCH: Well, it is part of the
contract.

MS. EULER: Right.

MR. McCULLOCH: Because, like, our
irrevocable is on there and some different
things.

MS. EULER: Uh-huh,. Yeah, If the
contract -- (inaudible.)

MR. McCULLOCH: The disclosures about
we didn't tell vou you had to have a casket,

a vault; all that kind of stuff is on there.

MS. EULER: Yeah. Yeah. I don't see a
problem with that.

MR. ZELL: I reiterate -~ Stephen
Zell, I reiterate that it -- not even
Novenber. I mean, you're talking a lot of
printer time, rewrites, corrections. It's not
going to be easy.

MS. EULER: Did we do this before? I
think we talked about it.

MR. REINHARD: We talked about it.

MS. EULER: Did we draft a rule on it?

MR. FRAKER: Maybe even January the
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1st or later, because we talked about not
putting so much on Becky and the staff to get
this stuff --

MR. REINHARD: Yeah. Gary had, like,
October 1st, and I think that we --

CHATRMAN: I think everybody is at
ieast on the train that says everybody
understands that this just isn't going to be
feasible, that this just happens 1like that,
magically on that date. And there's big
issues to be overcome. Can we just sit here
and flat say that, you know, it's a certain
date or whatever. I don't -- are we?

MS. EULER: I would recommend you do a
rule.

MS. DUNN: (Inaudible) -- emergency
rule.

CHATRMAN: Okavy.

MR. KRAUS: Well, we did talk about =--
let me see if I can find it here --
enforcement of the rules and the statutes
going forward and how we're going to do that
in the emergency-rule period and then out
through some date with a notice of intent to

continue business and all that, because, of
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course, vou're not going to be licensed,
either, on the 28th. And we talked abkcut how
the Board was going to address that. And we
actually have a draft rule that we talked
about or we prepared, brought back to the
Board at the last meeting and talked about --

MS. EULER: The licenses.

MR. KRAUS: -- which addresses that to
some extent, and I was thinking that it was
general enough to -- let me see if I can put
my hands on it -- general encugh to deal with
enforcement of issues across the board, I
thought.

MS. EULER: And I think we could add
something to it to address that concern
because it's a valid concern, I think.

MR. KRAUS: Sure, it is.

CHAIRMAN: Gary?

MR. FRAKER: Let me address this to
Tim, in all fairness. I'm sure this was
discussed thoroughly in your meetings; is that
not correct? What was your take on this, Tim?
Is this -- I'm sure you realized --

REPRESENTATIVE MEADOWS: Well, my take

is what we were ~-- we were going to leave
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this up teo the Board. We knew that it wasn't
going to happen, 1like, overnight, and we knew
that, you know, first, again, you know, we
didn't --

MR. FRAKER: Well, you must have had
some expectation, at least, of =--

REPRESENTATIVE MEADOWS: Right. We
knew that there was going to be some type of
struggle. And when -- Sharon is correct that
you guys need to impose a rule on how youfre
going to do that. But I would suggest that
you leave it by such and such a date bkecause
it has to all be conformed with by such and
such a date, Would you not agree with that,
Sharon?

MS. EULER: Yes. Yes.

MR. FRAKER: What would be --
REPRESENTATIVE MEADOWS: I think
that's -- we knew that we weren't going to get

all this done by the time of the end of
session and so forth and so on. I mean, and
we understand that, but, I mean, as long as
you're hitting some of these marks, that's the
high part.

MS. EULER: Did you have a date in
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mind?

MR. FRAKER: Did you have something in
mind, Tim?

REPRESENTATIVE MEADOWS: No, we didn't
have a date specific.

MS. EULER: Well, I think --

MR. KRAUS: I think the date that was
discussed last time and we were =-- I think we
were talking about December 31st Jjust as a
date that was thrown out for discussion. And
then I think some brought up, well, what about
just going to July 1st of 2010 because that's
the other date.

MS. EULER: But I think you need to
set it out in rule, one, so everybody gets the
same information and it's clear as to what is
covered, because you don't want anybody to
come back and say, well, T was at the Board
meeting and they said anything goes. Olly
olly oxen free.

MR. McCULLOCH: But we didn't say that.
That's clear. No one has said that.

MR. KRAUS: No, we didn't.

MS. EULER: Right.

MR. McCULLOCH: No one 1is insinuating
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that.

MS. EULER: Right. But that's why you
need a rule so that everybody gets the same
message by the rule and the people who are
here don't hear one thing and the people who
aren't here --

MR. McCULLOCH: The rumor?

MS. EULER: -= TUmor. Rumor, that's
it. The rumor mill.

MR. KRAUS: Yeah. And I think I have
that back =-- I must have that back at my desk
since that was last group's, but =--

MR. FRAKER: Well, I think we talked,
Earl, about setting this in motion ASAP, but
not enforcing it until we had a certain time.

REPRESENTATIVE MEADOWS: I have a
question, Mr. Chairman.

CHATRMAN: Yes, sir,

REPRESENTATIVE MEADOWS: Tim Meadows,
for the record. Has your Board or have you
started the process of implementing the form
and this process? Have you done that outside
of any type of meeting other than the meetings
that we have established here? Has this

already started to take roll through the State
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Board, what we'fre talking about here right now?

CHAIRMAN: We have --

REPRESENTATIVE MEADOWS: Have you
started that process?

CHAIRMAN: Well, the application of
intent to comply, we have.

MS. DUNN: Yes.

CHAIRMAN: We have started that --
working --

M5, EULER: We started working on the
forms.

MS. DUNN: Through the direction of
this group, we -- last week, we had just a
draft form.

REPRESENTATIVE MEADOWS: I see,. Okay.
I would just caution you that you do this, and
I'm just ~-- I know what the law says and,
technically, you would be in violation, so
you're going to have make sure that you have
some type of rule in place. But I would
caution you that you not take it any further
than what this gentleman over there was
saying, past December 31st. I would hope that
you would get it implemented as soon as

possible, not that you establish July of next
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year because we know in July of next year, are
you going to have it done July of next year?

CHAIRMAN: Right.

REPRESENTATIVE MEADOWS: Then we're
going to have to extend it again. So, you
know, that you be firm in where you're going.

CHATRMAN: Sure.

REPRESENTATIVE MEADOWS: So, the other
funeral homes across the state have some
guidance, as well, so they know, you know,
because if they don't know and then they're
all locked in, not everybody is privy to being
here at this time. So, yeah, I would caution
that you do it ASAP,.

MR. KRAUS: Yeah. And this is in a
paragraph that we came up in the proposed rule
that we brought back last meeting, and we
could probably amend this to some extent to
make sure that we're covering this area, also.
But such -- it says any conduct that may be
cause for discipline that occurs between
August 28th, 2009, and December 31, 2009 --
that's dust the date that was put in there -~
shall be considered by the Board in its

decision to issue or deny any application for
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licensure and/or registration. In addition,
if the Board issues a license or registration
and later discovers conduct that would be
cause for discipline that occurred between
August 28, 2009, and December 31, 2009, the
Board shall have authority to seek discipline
against the licensee or registeree for that
conduct as if the person were fully licensed
or registered while operating under the
authority of the notice of intent. And this
is part of a rule that talks about how you
can file a notice of intent to conduct
business and that will essentially act as --
it's not a license, but it enables you to
function as if you were licensed until you get
a license so that you're not in violation of
that provision of the law on the 28th.

CHAIRMAN: So, do you think somehow
that includes -- their concern is the
contracts in itself. Are you thinking that
this can include that or there needs to be
some language that goes to include that?

MS. EULER: There needs to be some
language added to specifically --

MR. KRAUS: We could add -~- we
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probably do, yeah.

CHAIRMAN: Okavy.

MS. EULER: And if I may make a
comment about the datesgs. I would encourage
the Board to set shorter rather than ionger
time frames because I think we want to get
everybody up to speed as soon as possible and
get this new law affected. And if we say
July 10th or July 1, not lawyers present in
this room, of course, but I know that there
are some lawyers out there who will say, oh,
they don't need that contract until July 1st,
so we're going to do it on June 30th. And I
think if you give people shorter time frames,
then everybody will do what needs to be done
within that shorter, but reasonable -- we want
to be reasonable -- time frame, and everybody
will get up to speed faster. And if there's
somebody who has got problems or special
circumstances, you know, maybe you could allow
for somebody to petition the Board for an
extension of time or something. So, you know,
if you've got some extenuating circumstance,
that that could be taken into consideration.

But if you give people a year to get in
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compliance, people will wait till day 364.

CHAIRMAN: Right. Okay. So, I'm
basically hearing December 31st being that
thought, so --

MS. EULER: I think that's a
reasonable time frame.

CHAIRMAN: I see lots of heads going
like this, so, Board, December 31st?

MR. FRAKER: Yeah.

CHAIRMAN: Yes?

MR. McCULLOCH: I'm ockay with that.

MR. REINHARD: Oof 2011; right?

MS. EULER: You might specify which
year, Martin.

CHAIRMAN: Well, he's outvoted anyway,
so -- all right.

MR, REINHARD: Did we decide the font
size? Did we get that?

CHAIRMAN: I don't think we ever did
totally get --

MS. DUNN: Minimum standards or
something.

MR. RETINHARD: Ten.

MS. EULER: I'd put eight.

MR. RETINHARD: Preferably a ten.
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MR. McCULLOCH: So, the minimum is
eight?

CHAIRMAN: Well, actually, that's her
thought. What do you think?

MR. McCULLOCH: I like that.

CHATRMAN: Eight or ten?

MS. EULER: We'll put together a rule
and bring it back and you can locok at it,.

CHAIRMAN: Okay.

MR. REINHARD: No. Let's just get it
over with. Let's make it an eight and be
done with it.

CHATRMAN: Eight?

MR. REINHARD: Eight.

CHATRMAN: Eight?

MR. FRAKER: Fine with me.

CHAIRMAN: Eight is what she got.

MS. EULER: All right.

MR. REINHARD: Can you see eight over

here? Okay. MR. WESTBY: Which is it going

to take longer to do, read the statute or the

rules?
MR. McCULLOCH: Good point.
MR. REINHARD: I think the Bible 1is

going to loock 1like the Bible.
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MR. STALTER: But you never read that,
either, Jim.

MR. REINHARD: That's true. Just
parts of it every time I need it.

MR. KRAUS: So, we're past the font.

MS. EULER: Yes. Moving on.

MR. FRAKER: Well, have we established
a rule on this date -- is this what we're
doing now?

CHAIRMAN: We just did.

MS. EULER: We just did, December 31st.

CHAIRMAN: December 31st.

MR. FRAKER: We just did, so we're
done with that.

MS. EULER: We're done with that.

MR. XRAUS: Well, and the plan all
along has been, on all these rules, if I
understand our process, is that we've been
marching through all the sections, having
discussion about what rules should be. The

Board has been making recommendations as to

the drafting of rules. Sstaff then brings back

the drafted rules at a subsequent meeting,
talk about those, see if that's what you like,

if you want any further changes, and then if

Poe & Company Reporting and Videoconferencing
(573) 875-7027




10

11

12

13

14

ib

16

17

18

19

20

21

22

23

24

25

149

it looks okay, then putting that aside. And
then when we come back to one of our later,
like, more final meetings, saying okay, take
all of that forward, proceed with preparing it
for filing and actually promulgating it. So,
I guess I'm saying there is still room to come
back to that if we -- because we thought that
we would certainly see other sections that
would make us think of things that we've
already done that we need to go back and
revisit like we Jjust did with making an
amendment to the notice-of-intent to apply
rule. So --

CHATRMAN: Okay.

MR. KRAUS: All right. K14, including
notice of cancellation. Inclusion of
insurance-related provisions in a trust-funded
contract and vice versa will be confusing to
the consumer.

MS. EULER: That makes sense. If
you're doing a trust-funded contract and the
consumer reads in there that cancellation of
the contracts are not cancelling
life-insurance funding, they go, "I don't have

life insurance."
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MR. KRAUS: "What are you talking
about?"

MS. EULER: "What are you talking
about? "

CHATIRMAN: Darlene?

MS. RUSSELL: This might make it
harder on you as far as more typing, but to
be clear in the rule, could you just say a
trust-funded preneed contract must include the
following. Even though you'll be repeating
yourself when you do it again, when you say
the insurance-funded contract must include and
then a Jjoint-account contract must include.
You'll be repeating some of the same things,
but it'll be easier for those when you lock at
it and say, oh, that's an insurance-funded
contract goes under these. These things have
to be in it.

MR. KRAUS: Just put them in
categories on the contracts so -=-

MS. RUSSELL: In categories on the
rule -- on the rule, specify it by categories
even though you'll be repeating the sane
thing, name, address, and all of that thing

several times =-~- all three times.
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MR. KRAUS: That makes sense. If you
do that, though, then are you onmitting -- are
you requiring less in the rule than what's
reguired by the statute?

MS. RUSSELL: No. I'm suggesting that
you take the statute and, basically, repeat it
three times in rule because all three of them
are going to regquire some of the same things.
They'1ll reguire all the way up to four. It's
going to be -- four 1is going to be all three
of them, then five will be just insurance.

MS. EULER: Right. And kind of put
everything all together in one rule for not
just this statute, but all of the statutes,
and say insurance-funded contracts need to say
one, two,rthree, four, five.

MS. RUSSELL: And that's what I've
done. I've done it preneed contracts,
insurance, this happens, trust, happens, you
know, that type of thing.

MS. EULER: That's a good idea.

MR. KRAUS: Yeah. I 1like that and I
think that makes a lot of sense. What I was
concerned about is whether the statute

actually requires this statement about 1life
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insurance for all contracts, even trust-funded
contracts.

MS. RUSSELL: Oh. I see what you're
saying, and that is a legal point.

MS. KRAUS: And if we're not regquiring
that in the rule, then is that a problemn.
Where I thought you were going was to put -
to have on your contract this is language for
trusts, this 1s language for insurance, this
is language for Jjoint accounts, then it is on
the contract, it's just gualified as being in
a certain category.

MS. RUSSELL: Well, that would be hard
for the consumer, though.

MR. KRAUS: That's a lot of extra
language, though.

MS. EULER: Yeah.

MS. RUSSELL: Yeah, But I see what
you're saying.

MR. McCULLOCH: I think you're right,
though. I think the statute is clear, it's
jugt that it doesn't make any sense at all to
do that.

MR. KRAUS: Yeah.

MR, McCULLOCH: But, yeah, it's clear,
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but it makes no sense.

MS. EULER: But we could say that --
how that disclosure is to be done on --
(inaudible.) You Know, we could help clarify
that. I think people will do it anyway, but --

MS. RUSSELL: Well, vyvou have a point.
If the statute says it, it's going to,
basically, be one contract and then all --
everything has to be on it. Wow. I didn't
envision that.

MS., EULER: No.

MS. RUSSELL: Did you envision that?

MR. KRAUS: Yeah. I didn't, either.
That's just kind of how I think it reads, but
-- I mean, we may be able to help that sone
way in a rule.

MS. EULER: Yeah, I think we can.

MR. KRAUS: We'll have to toy with
that, see if we can come up with some way to
do that.

MS. EULER: Yeah, I think we can.

CHAIRMAN: Don?

MR. OTTO: Well, one problem is you
might have multiple sources of funding for a

preneed contract, you know. It's not uncommon
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for a person to put, you know, $3,000 down --
Don Otto again. Sorry. -- $3,000 down and
say I'm going to pay the rest at time of need
or when -- or later on, I'm going to pay the

other amount, and that might be by an

insurance=-contract assignment. I envision on
our contracts -- I've already been working on
ours -- ours says that if -- the disclosure

that I came up with, it says 1f any or all of
this contract is funded by a life-insurance
policy, the cancellation of this contract does
not cancel that life-~insurance policy. That's
how my disclosure reads. But, I mean, that's
one issue is that you can have contracts that
are -- you know, they're partially funding,
and six months from now, they might come in
and say I want to pay off the remainder of
this by signing this insurance policy to you,
which is fine. So, our disclosure that I --
my rough draft on ours Jjust says if any or
all of this contract is funded by a
life~insurance policy, the cancellation of
this contract does not cancel the
life-insurance policy.

MS. EULER: Right. VYeah. And I think

Poe & Company Reporting and Videoconferencing
(573) 875-7027




10

11

12

13

14

156

16

17

18

i9

20

21

22

23

24

25

155

that's fine.

MS. RUSSELL: Well, that's going to

make =- I understand that works good for the
trust, but if you're insurance -- Mark, help
me out here. If you'tre insurance and you

don't have anything to do with trusts, and
you're going to have to now put all those
trust revisions in your -- provisions in your
contract, plus you're going to have to include
joint-account provisions, you're talking
taking a one-page contract and it's going to
become six pages if you have to make sure you
cover everything.

MR. OTTO: That's why I was pushing
for small type.

MR. KRAUS: Yeah. Do you want to
change your vote on the font now?

MR. REINHARD: We got eight. We got

eight.

MS. EBULER: Again ==

MS. RUSSELL: I don't see that
necessary. I mean --

MR. KRAUS: Yeah, I don't either.
MR. McCULLOCH: Yeah, but it's the

law. It's the law.
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(Several people talking simultaneously.)

MS. EULER: Well, again, one of the
things we've talked about doing is that the
Board putting together a consumer disclosure
sheet, and you hand that out with every
contract and you staple it to the contract.

UNIDENTIFIED: Yeah,. We have talked
about that.

MS. EULER: I mean, that's one thing
we have talked about doing. And when we dget
to that part, we're going to talk about that.

CHATRMAN: Mark, you had a guestion?

MR. WARREN: Yeah. More language for
the contract disclosure sheet, there's an
issue of irrevocability of funding to qualify
for Medicaid,.

MS. EULER: Uh-huh.

MR. WARREN: And somewhere in there --
and this was some language we suggested when
the bill was before the legislature that --
and I won't read it all here, but we've got
some language that would allow the contract
to, you know, irrevocably -- the insurance
contract transfer the ownership irrevocably so

it would gualify -~ it would be used as a
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federally mandated two-step process to protect
that person from losing that coverage to fund
their funeral. So, I mean, I could give this
language to you all, e-mail it over or
gsomething, but --

MS. EULER: Yeah,

MR. WARREN: -~ it didn't make it into
the final version of the bill, but it's
something that's going to -- you know, it's a

big problem if there's not a way to deal with

it.

CHATIRMAN: Ckay.

MR. WESTBY: I have a gquestion for the
chairman and Darlene, as well. We were

talking a little while ago about, you know,
the Division of Insurance has got something
that they come and regulate your contracts.
And I just about bet you're never going to
write a contract.

MS. RUSSELL: No. Not that I ~-- never
said =-- (inaudible.)

MR. WESTBY: And so, couldn't there be
some kind of rule that if you're just selling
only insurance and you're doing it by a way

the Division of Insurance reguires .them to do
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it -- (inaudible.)

MS. EULER: It's in here. It's all in
here.

MR. WESTRY: Well, then, why are we
talking about it?

MS. EULER: Because if you're selling a
preneed contract and selling insurance to fund
it, then it falls under 436. But tﬁe
insurance part of that is regulated by the
Department of Insurance -- the Division of
Insurance and not us.

MR. WESTBY: So, then why 1is he
worried about having to put all these three
things in our contracts?

MS. EULER: Because the contract is
under the authority of this Board.

MR. WESTBY: I thought you didn't want
to regulate the insurance.

MR. OTTO: There's two separate
contracts. There's two separate contracts.

MS. EULER: Right.

MR. OTTO: There's an insurance
contract, there's --

MR. WESTBY: Well, we're going to have

a lot of rules to play with.
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MS. EULER: Yeah.

MR. KRAUS: All right.

MS. EULER: Let's move.

MR. MOORE: This is John Moore. Can
we just make it simple and have a rule that
prepaying is illegal?

CHAIRMAN: That would be easier.

MR. REINHARD: I second that.

MR. SPEAKS: Second.

MS. EULER: Talk to Representative
Meadows about that.

REPRESENTATIVE MEADOWS: I hear vyou.
You almost got that, John.

CHATRMAN: Okay. So, guite frankly,
I'm totally lost where we're at with it, but -

MS. EULER: We are ready to go to
comment 15.

CHATRMAN: But you have your thoughts
on what we have to do with all that legality
stuff?

MS, EULER: Yes.

MR. KRAUS: We're going to try to
address it in rule, if we can, and we'll bring
something back to the Board ~- hopefully, have

something to bring back to the Board.
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CHATIRMAN: Okay.

MR. KRAUS: Not guaranteeing anything.

MS. EULER: I will.

MR. KRAUS: Sharon will.

MS. EULER: I'11 guarantee that Earl
will have something to bring back to the Board.

MR. KRAUS: Something brilliant.

CHAIRMAN: Was that 14 or 13; where
are we at?

MR. KRAUS: We're on 15, I think.

MS. EULER: Yeah.

CHAIRMAN: So, that one was 14; right?

MS. EULER: And we've kind of already
talked about 15, and we've kind of talked
about 16.

CHAIRMAN: We kind of have? We kind
of have. Do we need to look at it or not?

MS. EULER: That's about similar
disclosures.

MR. KRAUS: I think so.

CHATRMAN: Anybody have any gquestions
there quickly? Okay. What's the next page?

MR. KRAUS: Oh, there's more,.

MS. EULER: We're moving into it.

CHAIRMAN: Then this is where we stop.
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So, it's 12:00, so here's where we break.
We'll all be back at 1:00.

(Cff the record)

CHAIRMAN: Ckay. Let's pick it back
up where we left off, and we'll keep going
from there. But before we do, I hope I will
say this correctly: Mark Stahlhuth has joined
us from the Department of Insurance. Did I
even get close?

MR. STAHLHUTH: That was close.

CHAIRMAN: All right. Give us the
correct.

MR. STAHLHUTH: Stahlhuth.

CHAIRMAN: Huth. Okay. All right.
So, he will be interjecting his thoughts as we
go. All right.

MS. EULER: And do we want to go back?
We had a question for Mark from this morning
about single-pay annuities.

MR. KRAUS: Yeah. That was on 436.405.

MS. EULER: VYeah. Lines 12 through 14.

MR. STAHLHUTH: 405.

MR. KRAUS: I don't see Mark Warren.
He had asked about that.

MS. EULER: No. He had a trial at
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MR. STALTER: Yeah. I mean, to pick
up his issue, but why make a reference to only
the single-premium annuities? I mean, you can
do multipay or whatever.

MS. EULER: Yeah. I den't -- Mark,
can you shed any light on that?

MR. STAHLHUTH: I think that we -- I
think this was something that we had -- that
insurance had suggested, that single-premium
annuities be the only kind allowed.

Otherwise, what you're going to have is
multiple payments into annuities, and that's
not what anyone expects. I mean, a preneed
contract is generally one where you have one
payment,

MS. EULER: Ckay. Are there any rules
we need to do to help define that or --

MR. STAHLHUTH: I don't think so. I
think we know what a single-payment =~- a
single-premium annuity is.

MS. EULER: Okay.

MS. RUSSELL: Mark, may I?

MR. STAHLHUTH: Yes,

MS. RUSSELL: So, you're saying --
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because we worked on the legislation and
Representative Meadows said he had been in
contact with the Department of Insurance.
Their concern was variable annuities, and we
understood that. So, that was excluded and it
was fixed annuity was in there, but then the
"single" word was inserted. So, are you
saying that it was your intention not to allow
multiple payments into an annuity, so somebody
making a payment plan, so to speak, on a
funeral contract, cannot =-- can only do it in
a lump sum if it's using an annuity?

MR. STAHLHUTH: Because, dgenerally
speaking, as I recall -- I mean, I'm getting
-- I get kind of fuzzy as these issues go by.
But as I recall, annuities are, generally
speaking, not a very good device for funding
preneed funeral contracts. And the only time
that you would agree to it would be those
cases where you have an insurance company as
your funding mechanism and -- but the
insurance company won't issue a life-insurance
policy because the person won't pass
underwriting. So, okay, we'll buy an annuity

for him. But, generally speaking, that kind
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of annuity isn't really going to pay like a
regular annuity like you think where you buy
an annuity and you would expect it to pay
amounts over time, lump sums yearly or
monthly. Instead, that sort of an annuity
that's being bought because of underwriting
concerns on the life-insurance side is likely
to result in the beneficiary passing away
before there's ever any annuitization, and so,
what you would have is a return -- basically,
a return of premium with some interest. And
so, having a multiple-pay annuity in that
situation doesn't sound like it would be
appropriate.

MS. RUSSELL: A return, plus the
interest, is what you get when you do a trust,
too. You get a return plus the interest, so
it's no different than putting it in a trust.
But the Department of Insurance was opposed to
flexible payments into an annuity; is that
what --

MR. STAHLHUTH: Yes. If there's going
to be multiple payments, it might as well be
to an insurance policy. If they can pass

underwriting enough that one would expect them
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to 1live long enough to make multiple payments,
then they should have a life-insurance policy
and not an annuity.

MS. EULER: Okay.

MR. STALTER: Did I hear you
correctly, too, say that one of the concerns
is about the wvariability, as well?

MR. STAHLHUTH: I think that was one
of the concerns, but I'm not sure exactly. I
don't recall specifically what the concern was
there.

CHAIRMAN: Questions?

MS. EULER: Okay. Does that answer
everybody's guestions?

MS. RUSSELL: May I ask one more?

CHATRMAN: Sure.

MS. RUSSELL: Would the Department be
opposed if it's a single annuity and an
individual added to that single annuity if
there was one issued ~-- an annuity issued and
then, later on, they came into another $1,500,
spend~down purposes, that they could insert
that to that annuity? Would they consider
that a payment, also, or would they have to

have two annuities then?
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MR. STAHLHUTH: They would probably
have to have two annuities. They'd have to be
two single-payment annuities.

MS. RUSSELL: Okay.

CHAIRMAN: I'll show my ignorance,
probably, but why would the Department be
against the thought of adding to annuities?

MR. STAHLHUTH: I1'd have to go bkack
and think, but it might -- it may have to do
with the original concern with -- a
life-insurance policy is an appropriate
vehicle for payments that you expect to
receive on death, and an annuity generally is
the opposite; it's payments that you expect to
receive during your lifetime.

CHATIRMAN: Oh, sure.

MR. STAHLHUTH: And the only reason to
have any kind of an annuity to fund this
vehicle would be in the case where you have an
insurance company that wouldn't issue the
life-insurance policy because it didn't expect
-- it couldn't -- the person couldn't pass
underwriting standards.

CHAIRMAN: Well, sure.

MR, STAHLHUTH: So, then they would
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just take a -- a single-payment annuity then
just becomes, in effect, a certificate of
deposit.

CHAIRMAN: Right. Okay.

MR. STALTER: But there's a legitimate
purpose for that. What they're trying to
achieve, though, is the tax ramifications
under 72U for that -- the taxes of annuity,
deferring the inside buildup. And so¢, there
are plenty of products out there used for the
multiple-pay annuities within the industry.
And just like the -- you know, the older
insured maybe not gualified for health
reasons, but the insurance company will issue
an annuity, Xnowing that we have a maturity
age of 90 or so. But, often, it was just to
avoid the taxation where a trust would have to
report the income, but an annuity, then we are
deferring the income aspects until death;
okay? So, I don't think there's anything
inappropriate about how the annuity is used
for that; do you see what I'm saying?

MR. STAHLHUTH: We weren't concerned
about the tax conseguences, we were concerned

about the appropriateness of the vehicle to
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pay for funeral expenses.

MR. STALTER: And what aspect would
that be? I mean, in terms of -- I know
there's a lot of criticism about variable
annuities and inappropriate =- (inaudible) --
being sold to -- you know, oversold to people
in the population. But in this case, I mean,
there is a legitimate purpose for an annuity
-- a multiple-pay annuity that's part of a
preneed contract.

MR. STAHLHUTH: I'm not sure that we
followed that.

MR. STALTER: Well, it has to do with
the tax implications of the annuity itself,
and the annuity can be held -- (inaudible) --
or a trust, and then it gets sent into you,
defers the taxation on the inside buildup
until the death of the annuitant.

MS. EULER: Well, but, I think we need
to stay focused on the fact that the law is
what the law is. And while there may be
arguments that the law be other than what it
is, it is what it is. So ==

MR. STALTER: But here's the point. I

think Mark is =-- and I don't mean to cut you
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off, but are we saying then that that's the
only kind of annuity that can be used to fund
a preneed contract, a single-pay-premium
annuity?

MS. EULER: That is what the law says.

CHAIRMAN: That's what it says.

MR. STALTER: Okay.

MS. RUSSELL: And, I guess, ny
clarification on that -- and I understand what
the law says, but my clarification was can an
insured ~-- can a company go ahead, if you've
got a $3,000 single annuity and the purchaser
comes back with $1,500, can they issue a new
one for $4,500 instead of having to have two
annuities out there and causing the insurance
company a lot more trouble? The consumer
could eventually have ten of those. If they
would reissue that single annuity, as long as
it be a single annuity?

MR. STAHLHUTH: I think that's
probably up to the Funeral Board and its
rules, but, off the top of my head, I don't
see any problem with that as long as the
funeral home would be willing to -- or the

seller would be willing to return or cancel
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the first annuity for the full premium and
then purchase another one for -- purchase one
annuity for the combined amount.

MS. EULER: And that sounds like
something we need a rule on.

MS. RUSSELL: Yes. Yes. That's what

MS. EULER: So, tell me, the rule
needs to say that you can add to an annuity?

MS. RUSSELL: As long as it would
eventually combine to be one is the word.

MR. STAHLHUTH: Or combine to be one
or just cancel the first one and then issue a
replacement. It would be a replacement.

MR. KRAUS: You can replace
single-payment annuities?

MR. STAHLHUTH: Yes. And that's more
appropriate.

MS. RUSSELL: Yeah. Combined.
Because, otherwise, you would be -- you know,
I was just looking at the consumer having ten
of these, you know, for small amounts, you
know.

MR. STAHLHUTH: Yeah.

MS. EULER: Okay.
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MS. RUSSELL: 50, you get my
understanding, so thank you.

MS., EULER: okay. Okay.

CHAIRMAN: All right.

MS. EULER: And should we go back to
where we were? I think we were on comment O17.

MS. DUNN: Please make sure everybody
signed in on the sign-in sheet. Connie wanted
to make sure I emphasized that because then we
have that for our minutes, so --

MS. EULER: Do you want to introduce
yourself to the group?

MS. WARREN: Okay. I'm Ann Warren;
I'm here for my husband, Mark Warren. And
I've been to these meetings before. I'm with
Inglish & Monaco. Hi, everybody. But I won't
remember everyvbody's faces. Now, I do have --
Mark did submit comments on everything, so you
have that already.

MS. DUNN: Yes.

MS. WARREN: You don't need to hear
from me then if you already know it.

MS. EULER: We have the comments, but
as we go along, if you want to intersperse 1if

we don't address your 1issue, you can speak up
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when we ask yau to.

MS. WARREN: Okay. And which section
did you just cover?

MS. EULER: The single-pay annuity,
which is in the definitions.

MS. WARREN: Okay.

MR. STALTER: Don't scare her and
think that's how far we got.

MS. EULER: Huh? Yeah. 436.405.

(Several people talking simultaneously.)

MS. WARREN: We're here then? 0Okay.

MS. EULER: And we're now on 436.425,
sub 12.

MS. WARREN: Okay. Thank you very
much.

M5. EULER: Uh-huh.

MR. KRAUS: All right. So, comment 17,
looking for sub 12, I think it's talking about
-- it mentions there the seller or an
authorized representative whose name should be
included who should sign. It was suggested
that we may want to clarify who all actually
has to sign, I think.

MS. EULER: Well, the question, I

think, is -- it says seller or authorized
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representative. So, do we want to =-- I don't
know if we want to say who its authorized
representative would be.

MR. KRAUS: I mean, can that be
anybody --

MS. EULER: And leave that up to the
seller.

MR. KRAUS: -- anybody they authorize?

MS. EULER: Yeah. It could be the
seller/agent, it could be the preneed sales
agent, it could be --

MR. KRAUS: As long as they éuthorize.

MS. EULER: -- a division director.
Somebody from the seller needs to sign =--
somebody with authority.

MR. McCULLOCH: It shouldn't be the
agent, necessarily, unless they're the same.

MS. EULER: But do you think we need
to tell a seller who his authorized
representatives should be, or leave that up to
the seller to --

MR, McCULLOCH: I think -- yeah.
Leave it up to the seller, but I don't think
people are going to let the agent or the

counselor do it.
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MS. EULER: Should we make --

MR. McCULLOCH: The counselor has to
sign it anyway.

MS. EULER: Right. Shall we make a
rule that says that the authorized
representative should be somebody other than
the agent?

MR. McCULLOCH: It c¢ould be the sane,
though.

MS. EULER: Oh. I thought you just
said not.

MR. McCULLOCH: No.

MS. EULER: Ckay.

MR. McCULLOCH: I'm just saying —-- I
was just making the statement, generally, your
counselor 1is not signing on behalf of the
seller.

MS. EULER: Right.

MR. McCULLOCH: Okay. That's all T
was tryving to say.

MS. EULER: Okavy.

MR. KRAUS: And then that's another
consideration, I think, when the Board is
looking at this later. Is it necessary to set

out in a rule at all with regard to how that
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person was authorized? Does there have to be
anything in writing? Do they just say, okay,
I hereby authorize you to sign for me, and,
thereby, you're an authorized representative?
Or the fact that you're signing the document
saying you're an authorized representative --

MR. McCULLOCH: I think that's just --

MR. KRAUS: -~ 1s that all that's
needed?

MR. McCULLOCH: This stands on its
own, Yyeah.

MR. KRAUS: Okay. So, don't need
anything on that.

MS. EULER: Comment 18 -~

MS. BATEMAN: Wait. I'm sorry. The
second piece of the comment was some =--
(inaudible) =-- if you are signing, like, she
is selling insurance for me, on my behalf,
then you're asking for the purchaser, the
seller, and the provider?

MR. KRAUS: Well, I think it says the
seller or its authorized representative.

MS. BATEMAN: Right. But it says --

MR. KRAUS: So, I think if the seller

authorizes a representative to sign on their
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behalf, then that person's signature would be
sufficient.

MS. EULER: Right. So, somebody from
the seller needs to sign off on the preneed
contract.

MS. BATEMAN: And the provider?

MS. EULER: Yes.

MS. BATEMAN: So, the three parties?

MS. EULER: Yes,. Yes.

MR. KRAUS: Yes,

MS. BATEMAN: And at what point does
the contract take effect, when it's signed by
the three parties?

MS. EULER: That is a good gquestion,

We should do a rule on that.

MR. OTTO: Well, I missed =-- we
couldntt hear over here.

MS. EULER: She's asking when the
contract takes effect, and does it take effect
when all three parties have signed it, or does
it take effect when the purchaser signed 1it,
or does it take effect 14 days after somebody
signed it? When does the contract take effect?

MR. OTTO: Under the current law -- I

don't know 1if we took this out anywhere. The
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current law indicates that it's when the fully
signed contract is delivered to the purchaser.

MsS. EULER: Right. And I don't
believe --

MR. OTTO: Did we lose that?

MS. EULER: -- that there is anything
in the current law that says that.

MR. XRAUS: You mean the new law?

MS. EULER: Yeah. The new law. See,
I've already -- I'm already living in
September. So, I think a rule there --

MR. KRAUS: Yeah,. I don't remember
anything 1like that, either.

MS. RUSSELL: Yeah. Because it does
reference contract was executed, you know,
under -- on line 53 there or 52. So, what is
when the contract is executed? Is that the
time that all three signatures are on there?

MS. EULER: Well, I think that would
be very appropriate to do a rule.

MR. OTTO: Don Otto. For what it's
worth, how our contracts currently state it is
it is a nice, big, bold disclosure on there
that says this is not a final contract until

signed by the seller and returned to the
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consumer because we don't -- the consumer
signs it, the funeral home signs it, then they
send it to the trust.

MS. EULER: Yeah.

MR. OTTO: And then we sign it and
send it back directly to the consumer, and so,
there's a big thing that says this space is
blank right now and it's not a contract till
we sign it and get it back to you.

MS. EULER: Board, what do you think?
Don, what do you think as to when the contract
should go into effect?

MR. EGGEN: (Inaudible.)

MS. EULER: No.

MR. McCULLOCH: I think all parties
need to have their signature there before it
becomes a contract.

MS. EULER: So, does it become a
contract when all three parties have signed it?
MR. McCULLOCH: I would think so.

MS. EULER: QOkay.

MR. McCULLOCH: Just another thing
that came up last time, I believe, was if you
-- getting the provider to sign it; okay?

MS. EULER: Uh-huh.

Poe & Company Reporting and Videoconferencing
{(573) 875-7027




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

179

MR. McCULLOCH: If I'm representing
someone, 1is there a way to avoid having to get
the provider, because I have an agreement with
them, sign, it's sent into the Board, so do T
have to get that signature, too, because
that's going to be a little bit of a problem.

MS. EULER: The provider, again, or his
authorized representative.

MR. OTTO: You can sign it twice.

MS. EULER: The provider can --

MR. STALTER: Yeah. Isn't it in your
associate agreement? That's how you address
it there.

MR. McCULLOCH: But what if I'm
representing your funeral home?

MR. STALTER: Okay. That's it. I
mean, your associate'agreement where he would
then designate you as his authorized
representative.

MS. EULER: Right.

MR. STALTER: As a provider, too.

MR. McCULLOCH: But you have to
actually have your name onh there twice?

MR. OTTO: Yeah.

MS. EULER: Yes.
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MR. McCULLOCH: Really?

MS. EULER: Yes.

UNIDENTIFIED: Sc, you're the seller
and the provider?

MR. McCULLOCH: So, you're going to
sign on behalf of -~ as the provider and the
seller?

MR. OTTO: I think the more likely
double signature will be the preneed agent
signing -- the counselor signing both as
preneed agent and as authorized representative
of the provider will be the one you see
duplicated most.

(Numerous people answer yeah.)

UNIDENTIFIED: Yeah.

MR. OTTO: I can see that happening a
lot.

MS. EULER: Yeah. And that might -~-
that may be the case, but that's --

MR. McCULLOCH: Say that again.

MR. OTTO: You're going to have a
signature block for provider, a signature
block for preneed agent. That, I think, in a
lot of cases, is going to be the same human

being.
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UNIDENTIFIED: Yeah.

MR. McCULLOCH: So, you're saying the
funeral home is doing it for themselves?

MR. OTTO: Yeah.

MR. McCULLOCH: I got you.

MR. OTTO: Yeah. Or they're selling
through our -- Missouri Funeral Trust and --

MR. McCULLOCH: Yeah.

MS. EULER: Okay. So, Gary, what do
you think? Should the contract go in effect
when it's signed by all three?

MR. FRAKER: I think so.

MS. EULER: and do we want to have a

rule that the seller needs to provide a fully

executed copy to the purchaser?

CHATIRMAN: You just said copy --

MR. McCULLOCH: An original or a copy?

MR. FRAKER: Copy.

MS. EULER: Well, what do you think?

MR. McCULLOCH: I mean, we do original

now, but --

MS. EULER: We can do original.

MR. McCULLOCH: But, well, but it may
not fit for everybody else. Maybe everybody

has a different way of doing it.
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MR. FRAKER: Generally, we keep the
original in the office.

MR. McCULLOCH: If you use the copy,
you can do either/or, just to make it maybe
easy for some folks,. I don't know.

MS. EULER: Don?

MR. OTTO: Well, we use a multipart
four -- you know, the old-fashioned IBM
xeroxed paper, whatever that is, and we send
one of those back with the consumer signed.

MS. EULER: Yeah.

MR. OTTO: But is that an original or
not? I mean, the ~-- what I would call the
original that actually has the ink on it --

MS. EULER: It would be the blue-ink
page.

MR. OTTO: -- we keep in a file for
the State Board if it ever wants to come in
and see the original original.

MS. EULER: Yeah. I don't think --

MR. McCULLOCH: Actually, we get two
of them signed, now that I think about it.

MR. OTTO: Yeah. We dont't.

MR. McCULLOCH: Yeah. Now that I

think about it. We actually have one --
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MR.

send them

MR.

providing

ZELL: We keep the original and

a copy so that it's in the file.

KRAUS: And I would think that

the original, if you decided to do

that, would satisfy a reguirement for

providing

MS.

MR.

MS.

a copy.

EULER: Uh-huh. Yeah.
KRAUS: If you chose to do so.

EULER: Or if you want to do it --

(inaudible.)

CHAIRMAN: So, the word "“"copy"

actually is the applicable thought here?

MR.

MS.

MR.

MR.

MR.

MR.

either.

MR.

worag?

MS.

MR.

MS.

McCULLOCH: So, you can do either?
EULER: Yeah.

McCULLOCH: Okay.

OTTO: I like either.

McCULLOCH: Either?

OTTO: Either. I always like

McCULLOCH: Either? That's a good

EULER: Yes.

McCULLOCH: All right.

EULER: Okay.

CHAIRMAN: Go ahead.
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MR. KRAUS: Comment 18 -- nothing else
on 17; right? ©On 18, provide the next-of-kin
contact for beneficiary, whether that should
be included on the contract.

MR. OTTO: No.

UNIDENTIFIED: It can change, I mean,
that's --

MS. EULER: Yeah.

MR. KRAUS: We have a no.

MR. OTTO: Well, Don Otto. First off,
the next of kin doesn't contreol the preneed
contract.

MS. EULER: Right.

MR. OTTO: It's the purchaser that
controls the preneed contract.

MS. EULER: Well, I think the use of
the word "next of kin" there was not the legal
term, but what the intent is should you get a
contact person for the beneficiary who might
be the person making the arrangements at the
time or, you know, somebody to contact who
might still be alive after the beneficiary is
dead. I think that's the thought there.

MR. McCULLOCH: It just may not apply

is the problem.
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MR. OTTO: Yeah. Once again, you
don't want to confuse the issue of who -- who
controls the preneed money is not necessarily
the person who controls the final disposition.

MS. EULER: Right. And that's not an
issue here. The guestion is: Do you want to
have -- when you're doing the contract, do you
want the beneficiary to name somebody who 1is a
contact person, somebody who might still be
alive, not saying that they're the legal next
of kin, but just a contact person as to --

MR. McCULLOCH: I'd hate for you to
make it a rule, but we do that a lot,
obviously.

MS. EULER: Well, and that's what I
thought.

MR. McCULLOCH: But I don't know if
I'd like to have it that you have to do it.

MR. OTTO: Because the beneficiary may
not know that this contract even exists.

MR. McCULILOCH: Yeah. They may not
want anybody to know about it.

MR. OTTO: I mean, the purchaser might
buy this for the beneficiary and the

beneficiary doesn't even know that the
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contract has been purchased, so --

MS. EULER: Yeah. Well, then they
could put themselves down as the contact
person.

MR. ZELL: What is the purpose of the
contact?

MR, McCULLOCH: But that doesn't serve
any purpose because they're gone.

MS. EULER: No. No. No. The
beneficiary 1s the one who -- if Mabel's
daughter is buying the preneed contract for
Mabel, do you want Mabel's daughter to say,
you know, you can contact me for whatever
reason?

MR. McCULLOCH: But that is who you
contact.

MS. EULER: Right.

MR. McCULLOCH: Because that's who is
controlling the contract.

MS. EULER: Right. But if -- you
know, if Mabel is the purchaser and the
beneficiary, do you want the name of her
daughter or somebody who simply is a contact
person? It's just a thought that was --

MR. McCULLOCH: Not that we have to
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do. I mean, I personally wouldn't want to
have to do it --

MS. EULER: Uh-huh.

MR. McCULLOCH: -- but we certainly
can if we want, and it happens a 1lot.

MS. EULER: Okay. Okay.

CHAIRMAN: Everybody else agree?

(Numerous people agree.)

MR. KRAUS: Nineteen. Identify when a
contract is guaranteed or nonguaranteed. The
suggestion was that to the extent it's both,
clearly identify what is not guaranteed.

MS. EULER: I think that's a good idea.

CHAIRMAN: Yes, Don?

MR. OTTO: I think that's a good idea.
I might suggest that the rules say that that be
identified and on the statement of goods and
services. Because, remember, every one of
these has to have a statement of goods and
services attached. That's the easiest place
to identify --

MS. EULER: I don't now that we need
to tell them where to identify it just as long
as it is clearly identified.

MR. OTTO: We're talking about a mixed
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contract now where some things are guaranteed
and some things aren't.

MS. EULER: Right. Right. But what
I'm saying is, I don't think we need to say
it needs to be on the statement of goods and
services, that -- you know, because I could
see somebody doing a one sheet that says this
is nonguaranteed, you know, the opening, the
closing, the flowers, or whatever, and just
attach that. So, I think there might be a
variety of different ways that somebody could
do that so long as it was -- just so that
it's clear.

CHAIRMAN: Just as long as it is.

MR. FRAKER: There'ts a lot of those old
contracts out there now that people don't --
they think they've got them paid for and they
don't.

MS. EULER: Right.

MR. FRAKER: You know, they thought
their opening was included, and there's
nothing on the contract at all. We see a lot
of these things. I'a just like to see on the
new stuff clearly marked what's guaranteed,

what's there and what isn't, you know. I
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think it's a good idea to define 1it.
Absolutely.

MS. EULER: Okay. Do you agree?

CHAIRMAN: But define it as to
specifically where on the contract it says
that?

MR. FRAKER: Well, not specifically
where, but it just needs to be on there.

They need =-- the purchaser needs to know
exactly what they bought, you know.

CHAIRMAN: I agree with that.

MR. FRAKER: And what's frozen and --

CHAIRMAN: But your question was =-- is
specifically where; right?

MS. EULER: Don suggested that we
regquire a statement of goods and services, and
my comment on that is I don't care -~ I don't
think it matters where it is so long as it's
there and it's clear.

MR. FRAKER: I think that Don ~- to
agree with Don, probably the goods and
services is the right place to do it.

CHAIRMAN: The easiest, anyway.

MR. FRAKER: Because people will look.

People look at numbers and handwritten numbers
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and things there that --

MR, McCULLOCH: You can have a
guaranteed contract that has nonguaranteed
things on there, though.

| MS. EULER: Right. That's what we're
talking about. That if you're going to do
that, that you need to clearly identify which
things are nonguaranteed.

MR. McCULLOCH: We do.

MS. EULER: Yeah.

MR. OTTO: They'll be in Helvetica
Bold while the others are in New Times Roman.

UNIDENTIFIED: In a five.

MS. EULER: Don't forget Sans Serif.

MS. RUSSELL: Are you saying -- the
way I understood the law that you have either
it's a guaranteed contract or it's a
nonguaranteed contract. What you're saying,
you can have a nmix of both?

MS. EULER: Yes. Yes. Certain things
are guaranteed, some things are not.

MS. RUSSELL: Well, I understand on
the cash advances, but you're actually saying
merchandise. So, when you're going to do

audits and stuff, this is how you guys
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interpret that? Okay.

MS. EULER: Yeah. I think you could
do =-- {inaudible.} Don't you agree, Board?

MR. FRAKER: Sure. Absolutely.

MR. REINHARD: Maybe you could have
little boxes on the contract in certain sized
letters that says guaranteed, partially
guaranteed, or fully guaranteed.

UNIDENTIFIED: Check. Check. Check.

MS. DUNN: What would you do -=-

(Several people talking simultaneously.)

CHAIRMAN: I could see a mixed
contract where -- or I could see a contract
where, okay, family comes in, and let's just
say they have $4,000 and they say I want you
to freeze my service charge.

MS. EULER: {Inaudible.) Uh-huh.

CHAIRMAN: I have enough to pay for
that, but I don't have enough to buy
merchandise. So, you're going to say on your
contract that I froze this, but I didn't
freeze this?

MS. EULER: Uh-huh.

MR. McCULLOCH: That's what we do.

CHATRMAN: You do that?
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MR. McCULLOCH: But we don't usually
get it -- break it into merchandise and
services. It's just really those cash-advance
items that you don't include, typically

MR. SPEAKS: That is the best example
right there.

(Several people talking simultaneously.)

MR. McCULLOCH: (Inaudible) -- 99
percent of the time, but you could have that
problem, though.

CHATIRMAN : Well, I'm seeing an open
end here where you're saying one document can
do all of that?

MS. EULER: Yeah.

MR. FRAKER: Yeah.

MS. RUSSELL: I don't think so.

MR. McCULLOCH: It's real clear. It's
easy 1f you can read. If you can't read,
you've got a problem.

MR. REINHARD: He's got a document.
Get vyour document out. Show them where the
cash advance is on there.

MR. McCULLOCH: I'm sure you guys have
plenty of them in here somewhere.

(Several people talking simultaneously.)
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MR. REINHARD: Why can't you get it
all on one contract? He's got -- he's got a
perfect example of it.

MS. RUSSELL: I'm talking about
audits. I mean, the cash-advance items are
clear. I mean, that's always separate. I
mean, every contract I've ever seen and all of
yours probably say the same, cash-advance
items are not frozen. You put it on your
statement of goods and everything else. But
when you start talking about the audit process
or the exam process, you're going to have your
auditors looking -- I always understood it to
be you have a guaranteed contract. The
consumer knows this is guaranteed. You have a
nonguaranteed contract. All the proceeds are
going to apply at time of need. Now, all of
a sudden, you've got a third type of a
contract that can be mixed; okay? These
services are guaranteed. The person is paying
~-- making this contract at one time. You're
saying, okay, I'm going to guarantee these
services and freegze it, but I'm not going to
freeze your casket. It's a mix, so how in

the world are your examiners and auditors
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going to -- I mean, they're going to have to
pick those things apart to make sure that --

MR. STALTER: I'm not sure I
understand the issue. An audit -~ I mean,
they'll come in -- are the payments going into
the trust?

MR. SPEAKS: They just want to know if
the money is there.

MS. RUSSELIL: They will also audit the
at-need part of it when they look to see on
the fulfillment of the contracts, is what I'm
talking about.

MR. STALTER: Okay. That part -- okay.
That's different.

MS. RUSSELL: That's what I'm talking
about. I'm not talking about the actual money
part, I'm talking about the fulfillment of the
contract, so I should have made that clear.

MS. EULER: still, I don't see that as
a huge problem,.

MS. RUSSELL: Okay. The next
contract, it is.

MR. McCULLOCH: The family 1is going to
audit that on the fulfillment side.

(Several people talking simultaneously.)
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MR. REINHARD: Yeah. I don't think the
auditor needs to be looking at the service
contract.

CHAIRMAN: Actually, the bigger issue
will be for the family that said I was sure
it was all frozen.

MS. RUSSELL: Yeah.

CHAIRMAN: VYou're telling me now it's
not.

MR. SPEAKS: Mama told me it was all
taken care of.

MR. OTTO: Which is why I suggest,
even if it's not required by rule, that it be
on the statement of goods and services,
because that's a separate sheet of paper and
the family brings that one in, and if you
don't have it on the statement of goods and
services, this one was guaranteed, this one
wasn't, then vou're going to have confusion.
I know on ours, unless you prohibit it, we're
going to put it on the statement of goods and
services that says I'm guaranteeing ny
standard service charge. I'm not guaranteeing
you what the casket price -- you know, we're

putting three grand away for a casket, but
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we're not guaranteeing what it is or whatever
-- nice big box to check.

MR. McCULLOCH: So, in the preneed
trust, that's where you're saying you guys do
it? You have it right there?

MR. OTTO: We'll put it on the
statement of goods and services. We call it
our Exhibit #A or whatever,.

MR. McCULLOCH: Okay.

MR. OTTO: It'll be right there in each
section, is this guaranteed price or 1is this
not a guaranteed price on each of these blocks.

MS. EULER: And I think there are =--
well, I think there are a variety of different
ways people can do things, and all of them are
acceptable.

MR. McCULLOCH: Yeah. Because we have
a section that's contingency items and
nonfrozen, and we 1list all of those there.

And then when you come down and you add up
section one and two, and it says right there
nonfrozen items and anything that falls into
that category goes there, something like that.
That works, 1 guess?

MS. EULER: Uh-huh. Yeah.
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MR. McCULLOCH: I guess I have to
change the names now though; right -- the
headings, I assume?

MS. EULER: Yes. Yeah.

MR. McCULLOCH: I 1like mine better,
though.

MS. EULER: Well, you can just keep
them that way and we'll visit with you.

MR. McCULLOCH: Ch, yeah. I know.
That's the problem.

MS. EULER: We'll have that
opportunity --

MR. McCULLOCH: I've been getting
visited a lot lately.

CHAIRMAN: Okay. So, that's just good
as it is on 197

MS. RUSSELL: I just had one other
question,. on 13 there, that it properly
identify whether the contract is guaranteed or
nonguaranteed. So, what you're saying, even
if on Don's idea of having it on his Exhibit
#A, it would still -- the contract would still
have to say, unless that's a part of the
contract, it would be okay, unless they make

sure and specify that it's a part of the
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contract,

MS. EULER: Yes. Right. Right.

MS. RUSSELL: All right. Just double-
checking. Sorry.

CHAIRMAN: No, that's fine,.

MS. EULER:
MR. KRAUS:
MS. EULER:
MR. KRAUS:

Twenty. I

prominently identify is.

that? We're going

again, but I think
talking about.
MS. EULER:
CHAIRMAN:
MR. KRAUS:

MS. EULER:

the rule regarding

You'tre on 20;

That's okay.
We are doing a rule on 19?
We are doing a rule.

Okay. That's what I had.

guess that's defining what

Any interest in
to get back into fonts

that's kind of what it's

I think =--

right?

Yes.

I think we covered that in
19 and,

you Xknow, that you

have to clearly identify --

MR. KRAUGS:

CHAIRMAN:

MR. McCULLOCH:

CHAIRMAN:

MR. EKRAUS:

I hear I agree.

I think so, too.

Any comments?

I agree.
Move on.

All right. Twenty-one.
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Need to address by addendum 1in any situation
that's pointing to applicable and consumer
disclosures required by the Board.

MS. EULER: Right. And that's what we
talked about earlier.

MR. KRAUS: About putting together a --

MS. EULER: A consumer disclosure
sheet.

MR. KRAUS: -- disclosure sheet?

MS. EULER: Right.

MS. RUSSELL: So, are you saying,
Sharon, on that one, you guys are going to do
a rule as to what the disclosures will say?

MS. EULER: Yeah.

MS. RUSSELL: Ckay. Thank you.

MS. EULER: We talked -- at least
that's what we're talking about right now is
doing a form.

MS. RUSSELL: Form. Okay.

CHAIRMAN: Everybody agree with that?

MS. EULER: That way, everybody won't
have to retype the same stuff.

MS. RUSSELL: Yeah. Thank vyou,

MS. EULER: We will print it on paper

or something.
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MR. REINHARD: And you're going to
distribute it?

MS. EULER: No, you are; you're the
Board.

MR. REINHARD: The Board. But, I
mean, you're actually going to sign off on
something?

MS. EULER: For the consumer
disclosures because --

MR. KRAUS: It's going to have
"approved by Sharon'" at the bottom.

MS. EULER: Yeah. There are several
places where it says "the included disclosures
the Board so designates by rule," so, vyes.

CHAIRMAN: All okay? Okay.

MR. REINHARD: That's great.

MR. KRAUS: All right. Twenty-two.
Decide what these would be, if any, and set
out in rule, maybe. It's a binding contract,
have a right to have it reviewed by an
attorney. Notice of State Board complaint
process which are more disclosures that may or
may -- could or could not be included in the
disclosure sheet, I presume.

MS. EULER: Yeah.
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MR. KRAUS: So, we'll hook that in
with that one.

CHAIRMAN: Is everybody okay with
that? Okay.

MR. KRAUS: Twenty-three. Could be
more specific than this in rule of one, two.
Maybe provide acceptable language by rule or
by form. That's another disclosure, so that's
the same thing. Hook that in, too.
Twenty-four, the average funeral around
$8,000. The small-claims court would have
competent jurisdiction and, thus, could
determine compliance with 436 and/or 333. I
think that's going towards defining further
what court of competent jurisdiction is. And
whether we need to do that by rule or not, I
don't know if we do.

MS. EULER: No. We can't tell the
courts what they're --

MR. KRAUS: They're going to decide
their own jurisdiction.

MS. EULER: They're going to decide
their own Jjurisdiction. Right.

MR. KRAUS: Are there any other

thoughts on that?
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CHAIRMAN: Comment?

MS. WARREN: Oh. I hear -- well,
small-claims court's jurisdiction is $3,000.
I just thought I'd throw that out there. If
you have $8,000, it wouldn't be small claims.

MR. STALTER: I think it depends on
district to district. Some of them are higher
or lower. But the issue here 1is that we just
granted detention. You know, we've always had
this precontract. It wasn't in compliance
with 436, and it could be rendered void. And
this is just trying to flesh that out a 1little
bit that when we talk about court of competent
jurisdiction, in some of those counties, it

will be a small claims.

MS. EULER: That's okay. The -- and
the only -- this doesn't -- this only says is
this a valid contract or not. That's what the

court would decide in this, you know, is this
contract void or not. And I don't care what
court does it.

MR. KRAUS: Well, and isn't it right
that all -- anything in small claims can
ultimately go to circuit court?

MS. EULER: Uh-huh. Uh~-huh.
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MR. KRAUS: As, like, an appeal or, T
guess, a do-over, really?

MR. STAHLHUTH: Yeah. It's a do-over.

MS. EULER: Yeah. Because this isn't
-- it isn't really a claim for money, it's a
court decide whether this contract is void or
not.,

MR. STALTER: Well, the court is
determining whether it applies to 436 or not.

MS. EULER: No.

MR. STALTER: No. You're saying --

MS. EULER: The preneed contract shall
be voidable and -- okay. You're right.
Voidable and unenforceable if the court of
competent Jjurisdiction decideslthis contract
is not in compliance with this section when
not issued by a seller. So, the intent of
that section was to allow the consumer to
determine -- or a provider or a seller even --
that the determination of whether a contract
is void would have to be made by a court, it
couldn't just be decided by the provider or
the seller or the consumer. Don?

MR. OTTO: We do need a rule on this,

though, with that next sentence. And I lost
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this battle with Charlie over at the Capitol
because sentence one and sentence two in that
paragraph are very confusing. Because the
first sentence says the preneed contract shall
be voidable under -- and, of course, at the
option of the purchaser, but you have to have
a court of competent jurisdiction say that it
violates the law. Then on the second sentence
says upon exercising the option by written
notice to the seller and provider. So, to
make it clear, I think it would be helpful if
there were a rule that says here is the steps
to void a contract.

MS. EULER: Okay.

MR. OTTO: One --

MS. EULER: You have to file.

MR. OTTO: -— you've got to have a
court order -- a court for competent
jurisdiction say that it violated 333 or 436;
two, you send written notice --

MR. KRAUS: Right. Which makes it
voidable.

MR. OTTO: Yeah.

MR. KRAUS: It doesn't mean it is

void, it can be voided.
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MR. OTTO: Yeah. It just -- yeah,.

MR. XRAUS: And then --

MR. OTTO: Step two, then you send
written notice; step three, the -- you know --

MS. EULER: Okay.

MR. OTTO: -~ the seller returns all
the money paid or something like that within X
number of days, because it doesn't say number
of days on this section, I don't think. But
I don't want it -- because of the way this is
worded and it's not worded great, I want it --
it would be nice on our end if it were clear
that if the consumer wants to void a contract
under this c¢lause, he's got to go to court
first, get a court order, a ruling, a final
judgment saying it's voidable, then send
written notice of his option to exercise that
to the seller,.

MS. EULER: Okay. That's what I think.

CHATRMAN: All agree; correct?
Correct.

MR. KRAUS: All right. Twenty-five.
Now, let's see. Is that the same? It looks
like that one is cut off at the end somehow.

If the contract is voided by the purchaser for
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noncompliance, the purchaser is entitled to
the entire trust or joint account.

MS. EULER: And that's showing what --
that the =-- not just the payments made, but
also any income that's in the account.

MR. KRAUS: Do we need to say that in
the rule?

MS. EULER: Huh?

MR. KRAUS: Do we need to say that in
the rule?

MS. EULER: Well, I think we can say
that when it says all payments, that includes
not only consumer payments, but any income
payments, as well. Sc, I think that's a good
idea.

CHAIRMAN: Any disagreement?

MR. SPEAKS: What about -- Brad
Speaks. What about the 5-percent so-called
origination fee?

MS. EULER: That's a good point, Brad.

MR. ZELL: What about the $52 for the
premium contract -- $45, $52, whatever it is?

MR. REINHARD: You're thinking about
$152.

MR. ZELL: $1527

Poe & Company Reporting and Videoconferencing
(573} 875-7027




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

207

MS. EULER: Just for you.

MR. ZELL: How about that?

MS. EULER: Brad's are going to be
$300, yours are going to be $152.

MR. STALTER: (Inaudible.)

MS. EULER: He's pointing at me. So,
that's a good point, too. What does the Board
think?

CHAIRMAN : Well, this is all under
noncompliance, so --

MS. RUSSELL: Noncompliance, yeah.

CHATRMAN: That's not just a regular
deal.

MS. EULER: It should be. I think --
do you want to know what I think?

CHAIRMAN: Yes,

MS. EULER: Do you want to hear what T
think? I think that any fees paid to the
Sstate Board, the -- I think that if the
contract is determined to be void, that the
consumer should get all their money back. And
if that means that the seller is on the hoof
for 5 percent, and on the hoof for whatever
fees they have to pay the State Board, that's

their penalty.
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MR. KRAUS: Because all of the fees are
pursuant to contract.

MS. EULER: Yeah.

MS. RUSSELL: As the current law it
has right now, you have to pay 10 percent per
annum, you Know.

MS. EULER: Yeah. Right.

MS. RUSSELL: So, this is really
easier than what the current law is. You're
getting off easier.

MsS. EULER: Right.

CHAIRMAN: True, All agree?

MR. KRAUS: That makes sense to ne.

MS. EULER: I mean, I think the
customer should be made whole,

MR. WESTBY: Sharon, do vou think that
would be right to do that? You're going to
keep that =-- give it all back to them?

MS. EULER: If the contract is void.

MR. WESTBY: But the purchasers don't
cancel; right?

MS. EULER: If a court -- upon a court
order.

MR. OTTO: This 1s not just if the

consumer changes their mind.

Poe & Company Reporting and Videoconferencing
(573) 875-7027




209

MR. McCULLOCH: Just not regular
cancellation, yeah.

(Several people taking simultaneously.)

MR. KRAUS: This isn't cancellation.

MR. McCULLOCH: This is if you didn't
comply.

MS. EULER: This is not a
run-of-the-mill thing. This is where somebody

did something wrong.
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MR. SPEAKS: But, essentially, vyou're
saying that's their penalty?

MS5. EULER: Yeah.

MR. SPEAKS: In regard --

MR. OTTO: Arguably -- the argument

would go the audit fee or whatever we want to

call that is not a contract payment, that's a

statutory payment, arguably. So, I think
there should be, probably, a rule on whether
or not the consumer gets that back.

MS. EULER: But it's a contract
payment owed by the seller, not the consumer.

MR. OTTO: But they can pass that on
to the consumer.

MS. EULER: Yeah. They can pass it on

to the consumer, but as far as the consumer is
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concerned, that's just part of the cost of the
preneed.

MR. OTTO: But will the seller get
that $152 back?

MS. EULER: I think the seller eats
that.

MR. OTTO: If the contract is void, so
if it's wvoid, it never happened.

MS. EULER: Uh-huh.

MR. OTTO: And if ==

UNIDENTIFIED: It's never owed.

MR. OTTO: If the seller -- yeah. If
the seller has got to pay to the consumer the
audit fee back as part of a void contract, and
that audit fee has already been sent to the
State of Missouri, I think the State of
Missouri should return that back to the seller.

UNIDENTIFIED: Or a credit for it.

MR. XRAUS: Well, but this talks about
what the purchaser is entitled to, not what
the seller is entitled to.

MS. EULER: Right.

MR. OTTO: I know. But I'm just
saying that's why I think we -- to do this, I

think we would need a rule, but --
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MS. EULER: With the State, we don't
refund.

MS. DUNN: We have to clear that with
the State auditor.

M5. EULER: Yeah.

MR. ZELL: But in this court, aren't
they going to be reguiring information from
the Board for licensing -- (inaudible.) So,
aren't you --

MS. EULER: Depends on what the
lawyers do.

MR. STALTER: I'm sorry? What?

MR, ZELL: Is that an interest -- your
conflict of interest that you're going to tell
someone if they don't have a license, that
we're not -- but we did get their money. I
don't know if the court is going to do
something =--

MS. EULER: In that situation =--

MR. ZELL: I know it's only 50 bucks,
but --

MS. EULER: -~ if they don't have a
license, they're not going to be paying us
their money -- at least, I can't imagine

anybody voluntarily paying us money if they
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don't have a license because we wouldn't Kknow
what to do with it.

MR. ZELL: You'd find something --
(inaudible.)

MS. EULER: Yeah.

MR. OTTO: I mean, to me, it's no
different than -- and I hate to bring this up
-- sales tax that has been improperly charged.

MS. EULER: And there 1is a big move
and there has been a movement for some time to
not allow that to go back toc the payor because
it's a windfall when it wasn't their money to
start with.

MR. OTTO: But if you're saying that
the -- 1I'l1l just make it real easy. There's
a $10,000 contract, $50 audit fee; okay? And
it's determined to be voidable, so the funeral
home has to pay the consumer $10,050.

Ms. EULER: Uh=-huh.

MR. OTTO: And the consumer has then
-~ the funeral home has already sent his $50
up to the State.

MS. EULER: Uh-huh,

MR. OTTO: Now, the consumer -- the

funeral home is out that money.
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MS. EULER: Uh-huh.

MR. OTTO: And the State has gotten a
windfall. The State has gotten a windfall
because if it's a void -- if the contract is
void, it's never happened.

MS. EULER: And the problem with that

MR. OTTO: Is that's -- vyeah. That's

MS. EULER: Because this doesn't talk
about the sellers.

MR. OTTO: Patrick Henry brought that
up, yeah.

MS. EULER: This talks about what the
purchaser is entitled to.

MR. KRAUS: Well, has the State really
gotten a windfall? I mean, isn't the purpose
of that payment to help the State pay for
tracking those contracts, for regulating those
licensees --

MR. OTTO: Well, that's fine. Then the
consumer doesn't get the money back, then the
consumer shouldn't get the money back.

MR. KRAUS: -- and they still have to

do that even for contracts that are later
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voided.

MR. STALTER: Well, let's say that you
paid a $50 audit fee. Part of it is that
you're going to review these things, and you
didn't catch that this contract was voidable,
too?

MR. OTTO: Yeah. The court had, yeah.

MR. KRAUS: Maybe the Board did, but
what action do they take? 1It's for the person
to pursue getting it voided.

(Several people talking simultaneously.)

MS. EULER: Or maybe the Board doesn't
have enough knowledge to know whether it's
void or not because the Board doesn't Kknow
that Mabel's daughter took her checkbook and
illegally forged her name to it.

MR. STALTER: That wouldn't be the --
we're talking about the contract form being in
compliance.

MR. SPEAKS: That doesn't happen.

MR. STALTER: We're talking about a
contract form being in compliance with 436,

MS. EULER: Okay. You're right. But,
again, the Board may not have the information.

This is not going to come into play very
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cften. I mean, I can't -- there have been a
few cases we've had where the Board has been
asked to look at a contract to determine
whether it's wvoid.

MR. STALTER: Let's talk about old law

and new law. 01d law, yeah, I agree.

MS. EULER: Under -- in the last eight
years.

MR. STALTER: Let's look -- going

forward, though, it's a different story.

MS. EULER: Well, yeah, I know. But
I'm just saying that I think we're giving this
-- I mean, it's worth talking about, but I
think the time -- number of times this is
going to come into play is going to be minimal.

MR. OTTO: I would still go back to the
argument I don't think the audit fee is a
payment under the contract.

MS. EULER: That's right.

MR. OTTO: And so, I don't think the
funeral home has to refund that audit fee to
the consumer.

Ms. EULER: Well --

MR. OTTO: Because that is a statutory

required fee, that's not a fee on the contract.
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MS. EULER: But the seller is not
statutorily reguired to charge the consumer
that fee. The seller chooses to charge the
consumer that fee as part of the contract, so
it is a contract payment.

MR. KRAUS: Yeah. If they make it a
part of the contract fee, it is.

MS. EULER: Uh-huh. Uh-~huh.

MR. STALTER: But that's not really an
emergency issue right now.

MS. EULER: No.

MR. KRAUS: No, it's not. And if the
ultimate question for the Board is whether the
Board wants te refund that fee to the seller
or not, then, I mean, the Board can decide
whether they want to.

CHAIRMAN: And you have asked the
question. Mr. Board Member, do you want to
refund the fee? Do you want to refund the fee?

MR. McCULLOCH: Certainly not.

CHATRMAN: Do you want to refund the
fee?

MR. REINHARD: Yeah. Because the
contract is screwed up. I mean, if they wrote

a contract, that's why I'm going to Bill and
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get his contracts so I can use them and then
he can go to jail.

MS. EULER: The lawyer never goes to
Jail.

UNIDENTIFTIED: Well, we don't know
about that.

(several people talking simultaneously.)

MS. WARREN: I have a legal question.

MR. REINHARD: If you've written a
contract that's not under accordance of the
statute, and you've sold that, why wouldn't --
what's wrong with a penalty of $507 Big deal.
You better be glad toc pay it and get the hell
on out of Dodge, but you've already overruled
it, so we go -=- this is a consumer board, boys.

MS. WARREN: This is kind of a legail
observation. It's not pro or one side or the
other, but it's a reality comment. In
litigation in the real world, a judge 1is going
to make a determination and has a choice the
way the statute is written to declare it void
as of today or void ab initio, but then the
-- which means from the very beginning date.

MR. REINHARD: Thank you. She's

talking a foreign language.
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MS. WARREN: All payments made under
this contract shall be recoverable. That
gives the court the option to make the
determination at the court's discretion
whether or not to order a full refund or not,
so there's no cookie-cutter set of facts.
Everybody hires their own lawyers. You do
your best job arguing before the court, unless
you're stuck in small-claims court where there
are no lawyers.

UNIDENTIFIED: That's right.

MS. WARREN: That's the reality.

MS. EULER: Yeah.

CHATRMAN: So, all of that is just
fine, so let's go.

MR. REINHARD: Turn that piece of
paper into these folks.

MS. WARREN: No. That came out of ny

head.

MR. REINHARD: Oh, okay.

MS. WARREN: It's not written down
anywhere.

MR. REINHARD: Oh, I thought you were

MS. WARREN: Aand I was worried I was
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going to get in trouble with Mark for saying
something that was outside of =-- but that's
just the reality of it. I mean, it's written
perfectly for both sides --

MR. REINHARD: Good point.

MS. WARREN: -- to advocate.

MR. REINHARD: That's what they do.

MS. WARREN: Yeah. So, go to court and
decide, so if ~- because it doesn't say ab
initio. It's voidable. And in whatever
manner the Jjudge chooses to do it. You just
argue your best case, And if the court
decides to order the Board to refund a fee,
the Board has a right for the opportunity to
be heard and respond and say this is the
reason why we should not. Now, Mark is
shaking his head no.

MR. STAHLHUTH: Because the Board is
not a party to this suit.

MS. WARREN: Well, the Board --

MS. EULER: It says all payments made
under such contract shall be recoverable by
the purchaser from the contract seller,
trustee, or other pavee.

MR. STAHLHUTH: S50, those are the only
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two parties.

MS. WARREN: Or other payee.

MR. McCULLOCH: Is that considered a
payment?

MS. WARREN: Yeah. Realistically, it
could be.

MR. OTTO: It's not worth spending
another 20 minutes on today.

MS. EULER: Yeah. No, it's not.

MR. OTTO: It's not an emergency rule.

MR. REINHARD: Okay. Thank you, Don.

MS. WARREN: It's just an observation.

MR. McCULLOCH: So, we're going to
table that?

MS. WARREN: Real world.

MS. EULER: I think we're just going
to let it go.

MR. REINHARD: You wait till I get ny
buddy back in here from vacation.

MR. McCULLOCH: There you go.

MR. KRAUS: Twenty-six. Do a rule on
public assistance. May want to contact MO
HealthNet to collaborate. I think that's
referring to the Chapter 208 there.

MS. EULER: Yes.
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MR. KRAUS: Do you see us doing any
kind of emergency rule on that?

MS. EULER: Mark had a comment on
that. Ann, are you prepared to speak to
Mark's comment on that?

MS. WARREN: I'm loocking for it. I
just --

MS. EULER: It's on the bottom of the
first page. I think it would be worth
checking with MO HealthNet to see if there's
anything we need to do rulewise to make this
more workable for folks.

CHATRMAN: So, do you all agree she
needs to do that?

MR. KRAUS: For a regular rule,.

CHAIRMAN: For that?

MS. EULER: Or he needs to do that.

MR. KRAUS: Someone in staff needs to
do that.

CHATRMAN: They. They.

MS. EULER: It needs to be done.

CHAIRMAN: Didn't 1like "she" in there,
huh?

MR. REINHARD: Eventually. Eventually.

MR. KRAUS: It will be done.
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CHAIRMAN: Everybody said yes; right?

MR. KRAUS: The royal we.

MS. WARREN: And, Sharon, to make sure
I'm on the same page, this is under 436. --

MS. EULER: 425.

MS. WARREN: -- 053, irrevocability of
funding to gqualify for governmental benefits;
i.e., Medicaid?

MS. EULER: Yeah. Yeah. Yeéh.

MS. WARREN: Our comment is need to
allow the policy owner to meet the
gualifications of DHS by making the
life-insurance policy irrevocable, not the
preneed contract.

MS. EULER: Right.

MS. WARREN: Current language does not
do this.

MS. EULER: I think it does, but it's
not real clear.

MS. WARREN: Okay.

MS. EULER: Which is why I think it
would be helpful to contact MO HealthNet and
get their input to make sure that what we're
telling people will gualify people for

Medicaid.
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MS. WARREN: Okay.

MR. KRAUS: All right. Twenty-eight.
Let's see. Irrevocable wailver. Do you want
to come up with some acceptable language for
that either in a form or a rule?

MS. EULER: No.

MR. KRAUS: No?

MS. EULER: Unless Medicaid -- MO
HealthNet has something for us.

MR. McCULLOCH: We've stayed away from
that in the past.

MS. EULER: Yeah.

MR. McCULLOCH: Kind of let everybody
do their own little thing with it.

MS. EULER: Yeah. Because we want
Bill to be able to eat.

MR. McCULLOCH: Exactly.

MR. STALTER: I wasn't paying
attention. What did I disagree to do?

MR. REINHARD: You're going to eat
damn good after this.

MS. EULER: We don't =--

MR. McCULLOCH: Just say yes.

MR. REINHARD: Because they're going

to follow you.
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MR. KRAUS: You just got more business.

MS. EULER: Yeah. We want the private
lawyers out there to have the opportunity to
draft the waiver forms for their funeral-home
clients.

MR. STALTER: Okay. Do I get to
charge for that?

MS. EULER: If you can get them to pay
for it.

CHATRMAN: No.

(Several people talking simultaneocusly.)

MR. REINHARD: Well, you're going to
get a new car, you get a new house.

MR. OTTO: But you're subject to
refund on that, vou know.

MR. KRAUS: We're putting in the rule
that that's for free, so --

M8. EULER: Yeah. These forms may be
pbtained free of charge from Stalter Legal
Services and Inglish & Monaco.

MR. McCULLOCH: Martin, say yes.

CHATRMAN: Yes. Yes.

UNIDENTIFIED: What you really need -~-

MS. EULER: Under equal opportunity.

(Several people talking simultaneously.)
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MR. WESTBY: Sharon, what you needed
to do is write a form to replace all the
other forms; correct?

UNIDENTIFIED: One form.

UNIDENTIFIED: Cne form.

MS. EULER: The form of all forms.

UNIDENTIFIED: An irrevocable form.

MR. KRAUS: Twenty-nine. The right to
cancel or rescind.

CHAIRMAN: Basically, Jjust let it be.

MR. KRAUS: Expose the sellers to a
risk of having to return all payments,
purchaser can rescind its contract. It's as
though the contract has been voided and the
seller must return everything, even
origination fee. I'm not really sure where
that comment is going.

MR. STALTER: Well, it's the
rescission. You know, the consumer can always
cancel, but when they rescind the contract, I
mean, it's like it's -- you know, it didn't
happen.

MS. EULER: Void ab initio.

MR. STALTER: Yes.

MR. OTTO: You could just do a
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reference to the section that deals with
cancellation that says any cancellation or
rescission under the section shall be done
pursuant to the section that says
cancellation, and that already references the
5 percent.

MR. STALTER: Yeah. I think that's
the issue. You don't get back the origination
free.

MS. EULER: Yeah. We don't want
inconsistency in the statute,

MR. KRAUS: But is the issue how to
rescind, or the result of a rescission?

MR. STALTER: The result of a
rescission.

MR. KRAUS: The result of that.

CHATRMAN: So, are you guys good?

MR. KRAUS: And just setting out in
rule what happens, I guess, when someone does
a rescission?

MS. EULER: Say that all cancellations
and rescissions shall be done in accordance
with the statute pursuant to whatever.

MR. McCULLOCH: So, you're going to,

basically, treat them as the sane.
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MS. EULER: Huh?

MR. McCULLOCH: You're, basically,
treating them as the same?

MS. EULER: Yeah.

MR. STALTER: In other words, the
cancellation and rescission mean the same
thing as cancellation?

MS. EULER: Right.

CHATRMAN: Everybody good?

MR. KRAUS: It's the same result.

MS. EBULER: Yeah. They have to follow
the other sections of the statute for internal
consistency within the statute.

MR. KRAUS: Okay. Thirty. Will the
Board apply this retroactively to preclude
sellers from correcting problem contracts for
arrangements?

MS. EULER: No.

MR. STALTER: So, we can -- with
existing contracts, we can go back and we
could -- (inaudible) -- banks a lot of little
accounts. I mean, where they have, you know,
five contracts or three contracts or something
l1ike that. So, I mean, they're not going to

have a complete placement of trustee. So,
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they're probably going to have to either look
at, you know, putting them into joint
accounts. Switching the funding is really --
you know, I think, by rule, you know -- we
want to be careful about how we do that.

MS. EULER: Okay. So, if what you
mean is will this apply to things that are
changed on old contracts, the answer is yes.
Does this mean we plan to go back to people
who did rollovers last year or the year
before? No. But if you currently have a
trust account with o0ld contracts and you need
to change those to another funding source,
then, yes, vou need to get written consent of
the purchasers. And I think that the Bocard
does need to do a rule on what constitutes
written consent, unless somebody has further
comment on that.

MR. McCULLOCH: A rule on what is
written consent?

MS. EULER: Yes.

MR. McCULLOCH: You can do it.

MR. STALTER: What constitutes
consent; is that --

MR. McCULLOCH: That's -- doesn't that
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just mean what it says?

MS. EULER: Yeah. I think we need to
do a rule, though, and say, you know, who this
written consent needs to be given to.

MR. STALTER: Because, I mean, we've
-- some of the o©old contracts --

MS. EULER: Does it need to be signed
and dated? Does it -~ can it be electronic,
those sorts of guestions.

MR. ZELL: Excuse me, Sharon. Are you
interpreting that or are you Jjust saying
that's what you want or --

MSs. EULER: For what --

MR. ZELL: I don't know how you can go
back to those o0ld contracts, 30, 40 years old,
and say we need you to redo this, sign an
agreenment, I don't understand how that works.
A new law is passed and goes into effect, and,
all of a sudden, it's going back to affect
things 30 years ago?

MS. EULER: ©Not if you're maintaining
them in the same trust -- in the trust, but
if you're changing them from a trust to a
joint account, you need to let the purchaser

know.
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MR. FRAKER: And, Sharon, what if
they're not -- there's nobody else, you know.
There's nobody else tc take care of them?

MR. KRAUS: No one to get written
consent from, you mean?

MR. STALTER: Yeah. They've declared
incompetency. There could be a lot of issues
that could come up. And I've got, like, 15
trust accounts where they've all got, 1like,
five contracts, you know. Some of them are
cld contracts. So, you know, in essence, the
pank is going to hit them with a, you know, a
minimum fee of $1,500. And it's just
prohibitive, so =-- and it's -- go ahead.

MR. McCULLOCH: What do you really
think the problem is? What do you think is
going to happen out there that this is going

MS. EULER: What's the problem?

MR. McCULLOCH: Yeah. What do you
think =--

MS. EULER: The preoblem is people who
are now finding out they have NPS contracts
when they bought the contract from Becky's
Funeral Home.

MR. McCULLOCH: There's people like
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that?

MS. EULER: And now they're finding
out that Becky's Funeral Home rolled it over
to Forethought who rolled it over to
Homesteaders who rolled it over to Dignity,
who rolled it over to Bill's Trust Company,
who then sold it to NPS.

MR. McCULLOCH: Okay. But what's the
problem? I don't -- tell me exactly --

MS. EULER: What's the problem with
that?

MR. McCULLOCH: Yeah. What's the
problem with that?

MS. EULER: Because the consumer now
says what do you mean I have an NPS contract,
or what do you mean I have a Homesteaders
contract? I would never do business with that
Jim Reinhard. I bought a funeral plan from
Becky's Funeral Home and I have a contract
right here. It says Becky's Funeral Home and
Becky is going to put it in her own bank.

MR. McCULLOCH: And if she goes back to
Becky's Funeral Home, she'll get her funeral.
That's really all the consumer cares about.

If she goes back there, she gets her funeral.
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M5. EULER: Unless --

MR. McCULLOCH: Unless what?

MS. EULER: -- they get --

MR. SPEAKS: Unless Jim went broke.

MS. DUNN: Unless that funeral home
closed.

MS. EULER: Yeah.

MR. McCULLOCH: Well, there's no
provision for that anyway, so, again, what's
the problem?

MR. REINHARD: That's right.

MS. EULER: The problem is, is the
customer --

MR. McCULLOCH: You just don't like it?

MS. EULER: No. The problem -- well,
one, that's what the law says, and, two, the
customer bought a funeral from -- bought a
preneed plan from Becky's Funeral Home. If
Becky is going to roll that over and,
suddenly, the customer is going to be doing
business with Jim's Funeral Home, the consumer
needs to know.

MR. McCULLOCH: That's going forward.

MS. EULER: Right.

MR. McCULLOCH: And we agree.
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MS. EULER: Right. Going forward.

MR. McCULLOCH: But you're concerned
about going backwards.

MS. EULER: No.

MR. STALTER: Well, I've got ~-- we're
still talking about Becky. Becky has sent to
me —-- Becky has five trust-funded contracts
with this bank.

MS. EULER: Uh-huh. Yeah.

MR. STALTER: And then says, you Kknow,
we don't want this anymore. We're looking at
what we have to do for administration and so
forth. We don't want to do this anymore.

So, Becky, vou're going to have to pay, you
know, three times what you paid in the past.
And --

MS. EULER: Well, Becky can roll those
over. She just needs to get the consent of
the purchaser.

MR. OTTO: I think we're wrong here in

the very basic, at least on this section. Oon

this section, you can go from trust A to trust

B to trust C without consumer consent.
MR. STALTER: That's right.

MR. OTTO: You Jjust can't take a joint
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account and then change it to a trust-funded
account, or take that joint account and buy
insurance with it. So, the rollover -- a
legitimate rollover where you're in trust A
and, like you said, the first trustee doesn't
want to do it anymore, so you change it to
trust B --

MS. EULER: But that's not what Bill 1is
talking about.

MR. OTTO: Well, yeah.

MS. EBULER: No. I mean ==

MR. OTTO: Bank #1 -- well, arguably --

MS. EULER: He's talking about
changing from trust-funded to joint accounts.

MR. STALTER: Yes.

MR. OTTO: Okay.

MS. EULER: And even if somebody is
incompetent, those people have somebody who is
a power of attorney. Somebody is acting on
their behalf. And I know it's a pain, but =--

MR. McCULLOCH: But that's what I'm
saying. You think that there is going to be
people out there that are going to cause a
problem by taking it from a trust to a joint

account, that that's going to cause a problem?

Poe & Company Reporting and Videoconferencing
{573) 875-7027




10

11

i2

i3

14

15

16

17

18

19

20

21

22

23

24

25

235

MS. EULER: Yes,

MR. McCULLOCH: Why?

M5. EULER: The problem is that the
consumer doesn't know. The consumer thinks
they have a trust account.

MR. McCULLOCH: Yeah. But the
consumer has a funeral that's still going to
get taken care of, and that's really all
they're concerned about.

(Several people talking simultaneously.)

CHAIRMAN: Let me ask this gquestion.

MR. McCULLOCH: Why wouldn't they be?
They gave them their money. As long as you
give them the funeral, what do they care?

MS. EULER: John, I can give you 50
pecople to call who I have talked to recently --

MR. McCULLOCH: But they don't have
legitimate complaints, though. So, you tell
them, you say, look guys, the consumer, if
they get their funeral, that's all they care
about.

MS. EULER: But that's =~ the law is
what the law is here.

MR. McCULLOCH: Yeah. But you're

trying to go back. Is that what we're
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discussing, the going back or =--

(Several pecple talking simultaneously.)

MS. EULER: No. I'm not trying to go
back.

MR. STALTER: That's one issue.
Retroactive. In other words, we say you

cannot change the funding mechanism.

MS. EULER: Right.

MR. STALTER: And what I hear you
saying is that we're going to apply that
retroactively.

MS. EULER: No. We're not applying it
retroactively. Right now, it's a trust
account.

MR. KRAUS: And if you take an action
today or after the new law -- after the 28th,
then you're taking that action under the
provisions of the new statutes. You may be
changing a contract that you entered into ten
years ago, but you're going to change that
contract. So, the law the day you're doing
that applies, and that's this. So, you would
have to get the written consent of the perscon
to change it to a Jjoint account. That's not

retroactive.
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MR. REINHARD: So, you better get
those off the books now before the 28th.

MR. STALTER: Some of them are yours;
don't you know that?

CHAIRMAN: If, in a new contract --

MR. REINHARD: I'm burning records
every day.

CHATIRMAN: -- front page of there
somewhere, big disclosure that says you give
Martin Vernon Funeral Home the option to move
this contract from joint account to trust to

life-insurance policy at the discretion of the

funeral home to -- whatever the right words
are -- to be a legitimate thing. It's on the
new contract. Legal, not legal. They sign it

right there.

MR. KRAUS: I think that's something
that -- I mean, we were just talking about,
you know, whether the rule would state what
constitutes written consent.

MS. EULER: Right. Right.

MR. KRAUS: And that would fall --

MR. SPEAKS: That would be legal.

MR. KRAUS: That would fall under,

well, what's the rule say.
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MS. RUSSELL: It's no different than a
trust says that, giving the authorization to
change trustees.

MS. EULER: Uh-huh. Uh~-huh.

MS. RUSSELL: Yeah.

MR. KRAUS: It could be okay if that's
what you want in the rule.

MS. EULER: And that's why we need a
rule.

CHATIRMAN: And I mean literally from
vehicle to vehicle.

MR. KRAUS: Right.

M5. EULER: That's why we need a rule.

CHAIRMAN: ©Not just trust A to trust B;
literally, go from a joint account to a trust
or from a trust go buy a single-~premium
life-insurance policy. I'm talking legitimate
deal here now.

MS. EULER: Right. And that's a
legitimate thing to put in the rule.

CHAIRMAN: And it's right there on the
contract. They sign it.

MS. EULER: Uh-huh.

CHAIRMAN: Their signature on that

particular box that says I give you the
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authority to do that.

MS. EULER: Yeah.

MR. SPEAKS: You cculd do that.

MS. EULER: Well, that's something to
address in the rule, does that constitute
written consent?

MR. KRAUS: Right. And that's what we
were talking about as to when the consent is
issued, can it be before =-- you know, way
beforehand? Does it have to be at the time?

MS. EULER: Does it need to be within
30 days?

MR. KRAUS: Yeah. Set all that out in
rule, whether it does or doesn't.

MR. OTTO: I actually don’t have a
position on Bill's problem one way or the
cther, but -- I really don't. But I don't
want any of these regulations to get
challenged and bogged down. And I refer bkack
to 436.412 which we've dealt with before.
Each preneed contract made before August 28th,
2009, and all payments and disbursements under
such contracts shall continue to be governed
by this chapter as the chapter existed at the

time the contract was made,. And I think
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that's a pretty clear sentence. And I think
if you do a rule that even arguably goes
against that sentence, you've got a risk of
somebody challenging and bogging this whole
thing down.

MS. EULER: But it's payments and
disbursements under the contract.

MR. OTTO: No. FEach premium contract
made before and all payments and disbursements
made under the contract.

MR. SPEAKS: That's right.

MS. EULER: I see what you're saying,

Don.

MR. OTTO: And like I said, I really
don't -- this particular issue, I don't have a
position.

MR. McCULLOCH: We need to just leave
it alone, let the going forward, unless you
just think there's a real problem out there
with this.

MS. EULER: Well, the --

MR. McCULLOCH: If these guys have a
problem, it needs to be fixed.

MR. KRAUS: But that's still Jjust

talking about enforcing the contract as it
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stands.

MS. EULER: Right. This statute is
what it --

MR. KRAUS: Not changes going forward.

MS. EULER: Right. And this statute
is what it is, and the guestion before us
today is: Do we need to do any rules to
define what written consent means? And if the
Board says no, then we don't need to, and we
can let it go. If yvou want to do some rules
about 1it, we can.

MR. SPEAKS: Sharon?

MS. EULER: Yes.

MR. SPEAXKS: Brad Speaks. I think the
premise underlying your doggedness on this has
to do with the fact that National Prearranged
Services manipulated the funding vehicles to
their advantage. Meanwhile, nobody knew that
was going on. And so, if this was placed
into effect, going forward on all new
contracts, all new trusts, that would step
that, theoretically.

MS. EULER: Uh-huh. Uh~-huh. And
that's part of it. Not all of it, but it's

part of it.
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MR. REINHARD: Let's go on.

CHATRMAN: Okay.

MS. EULER: So, do you want to do a
rule or not?

MR. McCULLOCH: No.

MR. REINHARD: No.

MR. FRAKER: No. Let's let it go.

MS. EULER: Okay.

CHAIRMAN: Let it go. All right.

MR. KRAUS: Okay. New section.
436.430, trust-funded contract requirements.
We're up to 32. Should there be a rule on
the following things, whether the following
are included or excluded from the trusting
regquirement: Administrative fees, State
preneed-contract fee, late fees, finance

charges, as a part of all payments.

CHAIRMAN: Anybody got a thought? Yes?

MS. BATEMAN: I just honestly think
that you would need to make sure it's clear
that =-- (inaudible) -- is not related to the
preneed contract itself to the merchandise or
the services, it's not included in the old
payment. So, any kind of financing behind

whether it's administrative fees or late fees
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or any of those will not have to be
transferred -- (inaudible.)

CHATRMAN : Ckay.

MS. EULER: From an auditing
perspective, the idea behind the statute was
that all the money goes into the trust account
so that it's easy to track.

MR. KRAUS: So, are we talking about --

MR. ZELL: When are you going to get
your 50 new bucks?

MR. KRAUS: I'm sorry. Go ahead.

MR. ZELL: When is the audit fee going
to be due?

MS. EULER: I'm seorry? What?

MR. McCULLOCH: End of the year,
probably.

MS. EULER: End of the year.

MR. STALTER: He's thinking about in
the payment seguence. In other words, at what
point is it, the first payment? Is it the
last payment? When do you require the $1507

MS. EULER: Or whatever? The fees
owed to the State Board will be due whenever,
probably the end of October,. And those fees

are payable by the seller, they're not payable
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by the consumer.
MR. STALTER: I understand. I think
what Steve's guestion is, though, in the

sequence of when you would up and pay the fee

out of the first installment received. The
contract is =~ you know, we sell a contract --
MS. EULER: The -- and I don't think it

matters because --

MR. WESTBY: (Inaudible.)

MS. EULER: And that's something that
I need to think about.

MR. McCULLOCH: Well, the way it is
currently, if you make a contract today, at

the end of October, you're going to pay the

fee,

MS. EULER: Right.

MR. McCULLOCH: Whether you collected
it or not. That's up to you or how you --

you know, in our case, we get it on top of,
so0 —-- in addition to, but I don't now how
everybody else does it.

MR. XRAUS: Right. I mean, I kind of
see them as separate things. I mean, you have
the preneed contract, everything that's

accounted for in there with regard to costs
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and fees, and this 1is going to be this amount,
this is going to be that amount. And then
you have obligations as a licensee that you
owe this much money to the Board for however
many contracts you do. You may have
coincidentally collected some of that money
through those contracts or not, depending on
how your contract is structured, but that has
no impact as to when you have to pay it. And
where that money comes from, that money comes
from the licensee. And if that 1licensee
chooses to recoup some of that money through
those contracts, that's up to them, but it's
still a part of the contract; right?

MS. EULER: Unless you want to pay the
administrative fee on a pay-as-you-go basis,
which would be a nightmare for the Board.

MR. OTTO: Don Otto. The issue from
-- I mean, I don't think it's a problem all
the money going into the trust initially. But
it needs to be made clear that the $52.30 fee
can be taken out by the seller.

MS. EULER: Yeah. I was thinking
that, too.

MR. OTTO: That it was just clear that
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that doesn't have to stay in the trust till
the end, that that is a legitimate fee that
can be taken cut if you charge the consumer
for that.

MS. EULER: Yeah.

MR. OTTO: Now, you kneow, if you pass
that along to the consumer, you can -- that's
okay to withdraw that out.

MS. EULER: Yes.

MR. ZELL: Sco, answer the samne
guestion. Stephen Zell. Which dollar is 1it?
There are $3,600 payments, 36-month payments
of $100. You have $1,200 the first year.
Guess what? That $50 has to be paid. So,
was that the --

MS. EULER: And I don't have an answver
for your guestion right now. How's that for
honesty? Let's think about that.

CHAIRMAN: She's got a question.

MR. STALTER: Yeah. Let's be a 1little
more assertive.

(Several people talking simultaneously.

M5. RUSSELL: They want you to yell a
little bit. Do a little yelling.

MS. BATEMAN: No. I agree with you on

)
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the fee, but when it comes to things 1like the
finance charges, 1if you're charging on an
installment contract to the customer and
you're charging them 5 percent making your
deposit all along into trust, how are you
going to get it out? You don't even have any
provisions in here that allows you to get it
out. So, there is nothing that requires in
here that the money goes directly to the
trustee, either. All it says 1is you have to
deposit with -- it can come to the seller and
then ultimately do it right. So, I do think
that it needs to be very clear that it's just
on preneed money just on the stuff that is for
funeral merchandise or services.

MR. OTTO: What finance charge are we
worried about here?

MS. BATEMAN: I charge you on
installment and I'm charging you 5-percent
finance charges for putting it on an
installment payment. So, for every payment
that you're making to me, I'm taking a portion
of that, the stuff that is on the FTC
disclosures. Am I making any sense?

MS. EULER: Yeah. I know what you're
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talking about. We'll have to think on that.

(Several people talking simultaneously.)

MR. McCULLOCH: Well, let's think on it
because that's important. And you're right,
you shouldn't have to put all that in there,
The only thing that this is about is the money
that's required for the preneed, not anything
else,

(Several people talking simultaneously.)

MS. EULER: If you pay today, it's
$10,000 flat fee. If you pay over time, it's
$10,000 plus 5-percent interest.

(Several people talking simultaneocusly.)

CHAIRMAN: Okay. Back up. Lawyers
think we have to think about it a minute.

MS. EULER: Yeah.

CHAIRMAN: And you guys are what?

MS. EULER: I mean, you can talk about
it.

MR. REINHARD: Well, why don't you
think and we'll talk about another subject.

MS. EULER: John, do you want to say
something?

MR. McCULLOCH: We're just confusing

things, I think. The preneed is all about you
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all wanting that 85 -- 95 percent of it to go
into the trust, but not the finance charges,
not the State fees, all those things. That
was never intended to go in there.

MR. REINHARD: No.

MR. McCULLOCH: We're just bringing it
up. A lot of you are looking like you don't
even know what it is, so, obviously, you
didn't think about that.

MR. STALTER: It's really the audit
issue. I mean, there's a way to have a pool
come through a clearing account and then
divide things up. All the payments get to
trust. And the issue is, are you going to
make it all come to the trustee, and then the
trustee take instructions about how to
distribute it out?

MR. McCULLOCH: And that's what you
would have to do, because they don't
understand, either.

MR. STALTER: Yeah.

MR. McCULLOCH: I mean, you'd have to
spell it all out.

(Several people talking simultaneously.)

MS. EULER: And that's why I think
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that Earl and I need to think about this from
a legal perspective.

MR. McCULLOCH: Keep in mind, all this
costs money.

MS. EULER: Yeah, I Xknow.

MR. McCULLOCH: As a small business,
you've got to think about that.

MS. EULER: Yeah, I know.

MR. McCULLOCH: And everything vyou
want that trustee to do, there's a cost
involved. |

MS. EULER: I understand.

MR. McCULLOCH: S0 --

MR. REINHARD: Kind of like the
funeral-home paperwork.

MS. BATEMAN: And some providers, like
we do, we don't go to the trustee first. We
do all the administration in my office. The
trustee wouldn't have a way of knowing out of
this payment take this much to post to finance
charges because I don't keep those kind of
records. So, it will not work for somébody.

MR. REINHARD: Right. For you all.

CHATRMAN: So, I think where we're at

with that is we've got to think about it some
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more?

MS. EULER: Uh-huh.

CHAIRMAN: Is that where you guys are?

MS. EULER: Yeah. LLet Earl and I do a
little research on this and come back with it.

MR. McCULLOCH: We don't. They may
have to, but we don't.

CHATRMAN: Well, that's what I mean.

MS. EULER: You don't.

¥MR. McCULLOCH: We dont't have to
divide the trust.

CHAIRMAN: Well, so, 1is the
instruction of the Board for them to look at
that some more or Jjust we're done with it?

MR. REINHARD: Well, I think we've got
to c¢larify it for these people in a rule.

MR. McCULLOCH: That these things do
not have to be included.

MR. REINHARD: Yeah. Like you say,
finance.

MR. McCULLOCH: Administrative fees,
you know, and finance charges. It doesn't say
that on here, but if you want to call it the
contract fee, late fees. Well, it does have

finance charges, so those things are just
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going to clutter it all up.

MS. BATEMAN: I think that if you tied
it up with a description of preneed contract,
I think that maybe you may be able to do that
easier because it just talks about the
arrangements and the merchandise and the
services.

MR. KRAUS: Right. Yeah. We may be
able to draw a line there somewhere, but we
can look at that and try to come back with
something useful.

CHATRMAN: Okay.

MS. DUNN: So, okay to clarify?

MS. EULER: Yeah.

CHAIRMAN: All right.

MR. ZELL: I hate to say this, but
trust companies do not want to do this. I'm
involved with one right now. They do not want
to trade these little things back and forth.
That's called a bank, not a trust company.

MS. EULER: Okay.

CHATRMAN: All right.

MR. KRAUS: Thirty-three. Payments
made directly to the trust from the consumer.

We talked about that already, didn't we?
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MS. EULER: I think so.

MR. FRAKER: Uh-huh.

CHAIRMAN: That was Jjust could be;
right -- or whatever?

MR. KRAUS: Yes, That they could, but
they're not required to.

MS. EULER: Right.

CHATRMAN: Right.

MS. EULER: And 34 and 32 are the same.

MR. KRAUS: Yeah. That's the sane.
Thirty-five is the same. Define rule if this
means all funds must be deposited in the
trust, and after the deposit, they may be
disbursed by the trustee.

MS. EULER: And that's the same.

MR. KRAUS: And that's the same deal,
too. What happens if the trustee has a
dispute over the request?

MS. BATEMAN: Can I ask one more
guestion on 33? Is it understood that if the
purchaser hasn't paid me 5 percent, I cannot
take anything out? Right. So, if I have
only collected three and he stops paying, I'm
stuck not be able to get the origination fee

out? Because it says seller may make this
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request after 5 percent of the total amount
has been deposited, so --

MR. OTTO: Well, there's -- there was
an unfortunate drafting problem that I tried
to talk Charlie out of and it exists. The
5~-percent fee can only come in after 5 percent
has ﬁit the trust. However, the 10-percent
optional fee can come out as the dollars cone
in. So, in other -- if you're taking 15
percent out, it doesn't matter. You can take
5 percent of the 10, then 5 percent of the 5,
and then 5 percent of the other 10. The only
time that that is an issue is if you're only
taking 5 percent out and then your statement
would be correct, I believe. You have to wait
till 5 percent is in before you can take it
out.

MS. BATEMAN: So, again, 1if he only
pays 3 percent, then I'm out --

MR. OTTO: You can't take out the 5
percent under paragraph 3, but you can take
out that 3 percent under paragraph 4 for your
10 percent.

MS. EULER: Let'™s add that to the

things to look up.
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MR. KRAUS: Okay.

MR. OTTO: See, because under
paragraph 3, you can take out 5 percent, which
is yours forever. Under paragraph 4, you can
take out anocther 10 percent, but that's
subiject to be refunded. Unfortunately, the 10
percent can come out dollar for dollar as it
comes in while the 5 percent can only be taken
out after 5 percent has been deposited into
the trust. So, if you're taking 15 percent
out, it's not a problemn. You can start taking
it out dollar for dollar right away.

MS. EULER: We'll take a look at that
and see if we can address that in a rule.

MR. OTTO: But it is a problem if
you're only taking out the 5 percent.

MR. McCULLOCH: It would sure help
clarify if there was some way to clean that up
where you can just take it as it comes in.

MS. EULER: Yeah. That's what I'm
saying. Let's take a look at that.

MR. McCULLOCH: Yeah. Because that's
going to be a problem.

MR. OTTO: Well, one thing, you'll

force people to take out the 15 percent,
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arguably, that may not want to. They really
only want the 5, but they want it dollar for
dollar coming in. And so, they're going to

use a paragraph 4 excuse to take out the money
when =-- so, you might have people taking out

15 percent that really only want to take out 5.

MR. KRAUS: So, then if there is a
dispute about a request to a trustee, then do
we want to have any rules about such disputes?

MS. EULER: I think that's a good idea.

MR. OTTO: WWF cage match.

MR. KRAUS: Like what?

MS. EULER: Cage fighting.

MR. REINHARD: That could give him the
rules of encounter.

MS. EULER: Mixed martial arts.

MR. McCULLOCH: What rule -- what do
you meah, now? If there's a dispute, what do
you mean there?

MR. KRAUS: If someone submits a
request to a trustee for, say, a disbursement,
and either the trustee --

MS. EULER: The trustee doesn't agree,.

MR. KRAUS: ~= 3if the trustee doesn't

agree with it or they get conflicting
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requests, then do you want to address by rule
how those are to be resolved or leave that to
whatever -- I guess, whatever processes the
trustee has.

MS. EULER: Well --

MR. McCULLOCH: ©Now, are you speaking
of a seller requesting it =--

MS5. EULER: Yeah. Yeah.

MR. McCULLOCH: -— or a purchaser?

MS. EULER: The seller.

MR. McCULLOCH: The seller.

MR. KRAUS: I would assume, but, vyou
know, they could receive all sorts of things.

MS. EULER: The seller requests 5

percent and the trustee says, no, because I've

only received 4.9 percent. 1f we want to
discuss a rule on how -- a process to resolve
that.

MR. KRAUS: I kind of think that's

their deal.

MS. EULER: I think so, too. Okay.
MR. KRAUS: Whatever the Board wants.
MS. EULER: Yeah, I think it's their

deal.
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{Several people talking simultaneously.)

MR. KXRAUS: Do you think that's their
deal?

CHATIRMAN: I think that's their deal.

MR. REINHARD: Deal.

MR. KRAUS: All right.

MR. STALTER: There's a rule in here
someplace.

MR. KRAUS: Thirty-eight. Let's see.
Ten percent. We just talked about that.
Thirty-nine, State or federally chartered
financial institutions. Fairly typical to
require the fiduciary to be located within the
state. Will foreign fiduciaries be required
to comply with Missourit's 362.600. I don't
even know what that is.

MS. EULER: What's 362.600 say, Bill?

MR. XRAUS: What is that?

MR. STALTER!: Here's my 1issue. Well,
I've got Tom Richards interpreting this kind
of -- this section one way, and I guess I
want to Kknow how you all interpret it. In
other words, this is a fairly common provision
from state to state in terms of, yeah, are you

really reguiring that the fiduclary to have
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brick and mortar in this state, or, I mean,
basically, I mean, as long as they transact
business in the state, is it okay?

MS. EULER: They have to have
authority to exercise trust powers in the
state.

MR. STALTER: Well, but you have =-- we
have 0CC charters and ODS charters. And,
basically, the way that their charter is
constructed, they don't have to have it in the
location within a state. And they said that
they are not subject to, you know, the charter
requirement in Missouri. Now, I'm just
looking for clarification.

MS. EULER: Well --

MR. KRAUS: And right on cue.

MS. EULER: Mark probably docesn't know
anything about Division of Finance law.

MR. KRAUS: No?

MR. STAHLHUTH: No.

MR. KRAUS: Sure, he does,

MS. EULER: My guess is we're going to
take a break here shortly. Let me call
Christie over at Division of Finance and see

if she can help clarify that.
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MR. KRAUS: There we go. See, I tried
to throw you out there and it didn't work.

MS. EULER: I saved you all. Note for
the record, T saved you. You owe nme.

MR. STAHLHUTH: Okay.

CHAIRMAN: So, Sharon, you're going to
make a phone call?

MS. EULER: I'll make a phone call, if
we take a break soon.

CHATRMAN: Soon?

MR. KRAUS: Was that a hint?

MS. EULER: That was a hint.

CHATIRMAN: Well, define control first.

MR. KRAUS: Well, let's get through
K40. Oh, boy. There's a whole bunch more on
the next page. Are we defining control?

Control would be controclled by nor be under

common control of the seller or preneed agent.

MS. EULER: I think there is a body of
law out there that talks about what it means
to be controlled.

MR. KRAUS: I think so, too.

MR. STAHLHUTH: Isn't that what this
does when it says they may want to define

control. I thought that's what this d4did.
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MR. KRAUS:

MS. EULER:

MR. XRAUS:

the suggestion.

MS. EULER:

It does.
Yeah.

Well, further define was

Yeah. I don't think so.

MR. KRAUS: I don't think that we need
to.

CHAIRMAN: No. We want to make a rule.

MR. STAHLHUTH: No, you don't want to
make a rule.

MR. KRAUS: All right. That was easy.

MS. EULER: All right.

MR. KRAUS: Ready?

CHATIRMAN: Okay.

MS. EULER: Lat us break.

CHATRMAN: I hear a break.

(Off the record)

CHAIRMAN: Okay. Let's pick it back
up and get started. We have been reguested to

hold where we are in the trust section because

we have Mark with us and we want to make sure

we get to this part, so I think we're going

to jump ahead to the -~ I know we're going to

jump ahead to the insurance part, wherever

that's

at. 436.450.
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MR. KRAUS: 450.

MS. EULER: Ooh. Do you want me to
give an update on Division of Finance?

CHAIRMAN: sSure.

MS. EULER: I talked to Christie
Concannon, who is the general counsel for
Division of Finance, who says that foreign
corporations need to be registered pursuant to
the statutory section cited to do their trust
business in Missouri. So, yes 1is the answer
to your gquestion.

MS. BATEMAN: Yes is the answer,
meaning they just need to register, they don't
need to have a brick and mortar?

MR. McCULLOCH: They have to have
brick and mortar?

MS. EULER: They need to be authorized
to exercise trust powers in Missouri.

MS. BATEMAN: (Inaudible.)

MS. EULER: Yes.

MS. BATEMAN: Okay.

MR. STALTER: (Inaudible.)

MS..EULER: Okay.

CHAIRMAN: Okay.

MR. KRAUS: All right. 450, K59.
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Payments collected by or on behalf of a
seller, address purchaser paying insured
directly. We have covered that; right?

MS. EULER: Uh-huh.

MR. KRAUS: Oh. All right. Yes.
Insurance on the other handout. Let's see,
From Mark. Insurance-funded preneed contract
need not comply with those sections that
specifically deal with trust-funded and
joint-account-funded preneed funeral
contracts. That's looking at the handout that
looks like this from Mark Warren.

MS. EULER: Which I don't think
everybody has.

MR. KRAUS: Does everybody have that?
I think it was on the table.

MS. DUNN: Somebody has taken all
mine. Do you want some more copies?

MS. EULER: Would you all 1like copies
of this?

CHATIRMAN: Anybody else not have 1it?

MS. DUNN: Anybody else need one?

MS. EULER: Mark, my question on that
is: Which specific sections -~ call Mark.

MS. WARREN: Probably need to.
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MR. McCULLOCH: I've got his.

MS. WARREN: But let me hear your
guestion before -- maybe I can answer.

MS. EULER: Because I know that one of
the issues that came up as we were discussing
this and the legislature rejected was that
with insurance-funded contracts, there still
needs to be a seller. And, I know currently,
right now, there is not, meaning a licensed
preneed seller. And I don't know, There's
been some issue, and Mark and I talked this
morning about some of the insurance contracts
that are preneed contracts, but there is
currently no preneed seller,

MS. WARREN: You mean, like an
insurance producer, agent -- licensed agent?

MS. EULER: Like -- and I'm just going
to pick on one of your clients.

MS. WARREN: Okay.

MS. EULER: The Homesteaders form has a
preneed contract attached to it, but there is
no preneed seller currently. So, for
insurance companies =-- for insurance-~funded
preneed contracts, there needs to be a preneed

seller. So, I'm wondering if that's what you
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were talking about with that first comment,
that insurance contracts don't need to comply
with other sections. I don't know. Is there
any =--

MS. RUSSELL: I think he was talking
~- Mark was talking this morning about mny
issue with the contract having not have to
have the joint-account and the trust-account
stuff.

MS. EULER: Oh, okay.

MS. RUSSELL: That's what Mark was
talking about this morning --

MS. EULER: Okay.

MS. RUSSELL: ~-- regarding that
section.

MR. KRAUS: Well, including the certain
language in there?

MS. RUSSELL: Yes. That's what he was
talking about there, and I think we beat that
to death, too.

MS. EULER: Okay. So, that's nothing
new.

MR. KRAUS: Yeah. We're going to try
to work something out on that.

MR. SPEAKS: He raised that issue the
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other day, too, about the seller and what
about companies like Homesteaders or
Forethought.

MR. KRAUS: About whether there needs
to be one?

MR. SPEAKS: Right.

MS. RUSSELL: And vyes. Yes, there has
to be a preneed contract. Yes,

MR. SPEAKS: And the law says there
has to be, yeah.

MS. RUSSELL: Yes.

MR. KRAUS: Okay. Do we need to
address that further in a rule at all?

MS. EULER: Well -~

MR. KRAUS: I don't think so, but --

MR. SPEAKS: I know he was wondering,
if I recall then, just in his comments, did
that mean that Homesteaders had to get a
sellers license?

MS. RUSSELL: Not -«~ they could. They
could, but --

MR. SPEAKS: They could, but they

don't want to.

MR. KRAUS: That's one way of doing it.

MS. RUSSELL: (Inaudible) =-- the
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funeral hone.

MR. SPEAKS: At least that's what T
understood he was saying.

MS. RUSSELL: It's a funding mechanism
like -- you know, like I always say, joint
accounts or anything else. Like, in our
instance, the funeral home, I make sure the
funeral home is a seller and a provider before
we even sign up, Jjust start talking business,
because somebody has to be a seller.

MS. EULER: Right.

MR. KRAUS: Right. Somebody sold the
contract.

MS. RUSSELL: So, we're not.

MR. SPEAKS: Well, what he was wanting
to avoid was having Homesteaders --

MS. RUSSELL: Yeah.

MR. SPEAKS: ~=~ fall under the control
of the State Board in Missouri.

MS. RUSSELL: They can be a seller if
they're going to go out and bypass the funeral
homes and use --

MR. SPEAKS: Right. And they don't --
to my knowledge, they don't do that.

MS. RUSSELL: Yeah. S0, no. They
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don't have to.

MR. SPEAKS: He just wanted to make
sure that they didn't suddenly find themselves
out of compliance.

MS. RUSSELL: Right. Got you.

MR. SPEAKS: When they hadn't intended

to.

MS. EULER: Mark, do you have anything
to ada?

MR. SPEAKS: Is that fair, Ann?

MS. WARREN: Yeah, Absolutely. Thank
you.

MR. STAHLHUTH: Yeah. That sounds
right that they could be if they wanted to,
but they don't really have to be because they
are a funding mechanismn. On the other hand,
the point that there is going to be an
intersection of the preneed-seller regulation
and insurance regulation, does that person who
is doing the selling of the preneed contract
is likely to also need an insurance-producer's
license when they =--

MS. RUSSELL: Correct.

MR. STAHLHUTH: ~-- because they're

selling both,.
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MS. RUSSELL: Correct.

MS. EULER: Right.

MS. RUSSELL: Well, in order to sell an
insurance funded preneed contract, you have to
have an insurance-producer license, so it all
goes hand in hand, yes.

MS5. WARREN: Right. I think that the
idea is to not make it mandatory that every
insurance company become a funeral director.

MS. EULER: Right. Right.

MS. WARREN: Make sure that we don't
create that inadvertently in the rule-making.

MS. EULER: But there needs to be a
preneed seller involved with every
insurance-funded preneed contract.

MS. RUSSELL: And that's usually the
funeral homne.

MS. EULER: Right.

MR. OTTO: But not always 1is the
problem.

MR. STAHLHUTH: (Inaudible.)

MR. SPEAKS: Not always. There Jjust
has to be one.

MS. RUSSELL: There just has to be

one. Thank you.
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MS. EULER: Right. Because,

currently, that's not -- I mean, this is a big

change in the law.
MR. McCULLOCH: Typically, they would
be -- he would be, like, the third party and

you should be a seller.

MS. RUSSELL: Pardon? Say that again.

MR. McCULLOCH: Typically, you would
be, like, the third-party seller 1like the
preneed and you should be a seller.

MS. RUSSELL: No.

MR. McCULLOCH: Why not?

MS. RUSSELL. We are more like a

fiduciary. We're the funding mechanism.
We're not the -- we're a funding mechanism.
MR. McCULLOCH: 50 am TI. So am I.

MS. RUSSELL: No. Your trust is your
funding mechanismn.

MR. McCULLOCH: Yeah, but I'm the

seller, and you should have to be the seller.

MS. RUSSELL: Well, we don't sell. The

funeral home is the seller.
MR. McCULLOCH: You're out there
selling. You have people out there selling

(inaudible) -- just like I do.
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MS., RUSSELL: No, we don't have
independent agents like you're talking about.

MR. McCULLOCH: The funeral home 1is
your 1independent agent.

M5. RUSSELL: John, I understand where
you're coming from and if you call insurance
companies third-party sellers, fine, but
that's not my definition of a third-party
seller.

MS. EULER: Okay. Here 1is the
guestion: Do we need a rule that says =--
that clarifies that the law now is that for
selling insurance from the contract, there
needs to be a seller just like there is for
everything else? Do the insurance companies --

MR. KRAUS: That's in the law.

MS. RUSSELL: I think it's clear.

MS. EULER: Okay.

MS. RUSSELL: I think it's been clear
forever on 436 that a preneed contract can't
be sold in Missouri without a seller's
license. I don't now how much clearer you can
be on that.

MS. EULER: Ckay. Ann?

MS. WARREN: I think that the law is
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clear, we shouldn't rewrite a law.

MS. EULER: Okay. All right.

CHAIRMAN: So, hypothetically, an
insurance company goes out and just starts
selling preneed contracts, then we have the
authority to go say --

M5. RUSSELL: Yes,

CHAIRMAN: -— you have to have a
seller's license, you can't do this?

MS. EULER: Right.

MR. SPEAKS: Correct.

MS. EULER: Or else you need to =--

CHAIRMAN: Well, that's my
interpretation, but I just want to clarify for
myself.

MS. RUSSELL: Yes.

CHAIRMAN: So, is there something that
we're missing, and I'm getting the idea
everything is fine.

MS. EULER: I don't think so.

CHAIRMAN: Everybody agree with that?

MS. WARREN: Well, the only thing that
I'm reading what he's written here:
Insurance-~funded preneed contracts need not

comply with those sections that specifically
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deal with trust-funded and
joint-account-funded preneed funeral
contracts. Now, did what we say Jjust now
comport with what this blurb is? Does anybody
see that there is any disagreement between
those two? I don't see that there is any.

MS. EULER: No.

MS. WARREN: Just wanted to make sure.

Okay.
MS. EULER: Okay.
MS. WARREN: I don't see a problem.
MR. WESTBY: Well, I have a question
on that. If I understand what she just read

here, then why are you creating a thing where
these insurance folks have get to have all
that about trusts and stuff that they don't
sell in the contract? Why do they have to
have that?

MS. EULER: That's what we were just
talking about.

MR. WESTBY: I know, but why --

MS. EULER: We're going to address
that in rule.

MR. WESTBY: Okay.

MS. DUNN: Who needs the Mark Warren
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comments?

MS. RUSSELL: She does. Oh, you got
one.

(Several people talking simultaneously.)

CHATIRMAN: Okay.

MR. KRAUS: All right. The next ohne
on the second page of that same handout is all
insurance premiums shall be sent directly from
the policy owner to the insurance company. I
think we've talked about that already and
addressed that issue. I think =--

MS. RUSSELL: On that, I think if
you're going to do the rule, you're going to
-~ that's the guestion I think Mark was asking
about that if we =-- the funeral home, the
seller charges the administrative fee or
State-audit fee that they call it, the §$2
right now for a contract fee, that that
doesn't have to go to the insurance conpany
because the insurance companies don't want
that $2 and because they're not a seller, sco
to speak.

MS. EULER: Right. Right.

MS. RUSSELL: Okay. That was =--

MS. EULER: We may want to clarify
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that one more.

MS. RUSSELL: Yeah. That one has to
probably be the clarification point.

MS. EULER: Okay.

MR. McCULLOCH: And you'll make sure
that will be the same thing for the trustees
then?

UNIDENTIFIED: Yeah. The same --
(inaudible.)

MS. EULER: We'll look at that.

MR. McCULLOCH: Because they don't
want to be the seller, either. The same call;
right?

MS. EULER: We will look at that.

MR. McCULLOCH: The same call and
we'll vote on it.

MS. EULER: Okay.

MR. KRAUS: Okay. 457(8), sub 2, Is
there an 8, sub two?

MR. FRAKER: There's a 7, sub 2.

MR. KRAUS: Well, at any rate, the
third one. Seller should not be named as
beneficiary or assignee. We need to protect
freedom of choice of consumer and only allow

funeral homes to be named assignees. Neither
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providers nor sellers shall be named as
beneficiaries as it allows them to receive
death benefits whether they perform services
cr not. I'm not sure what --

MS. EULER: I understand what he's
saying.

MR. OTTO: Where are we at?

MR. KRAUS: I think that's looking at
-- I think it's 450, sub 7, sub 2.

MR. STALTER: Well, actually, it's the
next page.

MS. EULER: Yeah, it's on the next
page.

MR. KRAUS: It's on the top of the
next page.

MS. EULER: The way the law is set up
is that the idea was that there would be a
seller, and the seller is obligated to pay the
provider. And when the seller gets the money,
whether it's from insurance, Jjoint account, or
trust, that regardless of the funding source,
there is still the seller, and the seller is
obligated to pay the provider. So, if the
seller -- it would be appropriate for the

seller to be the beneficiary of the policy
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because the seller is obligated to pay the
provider. So, the money goes to the seller
and the seller pays the provider, and, yes,
there is the possibility for the provider and
seller to receive death benefits whether they
perform services or not. And maybe if we put
something in rule that says sellers who
receive the money, you know, shall only be
used -- or shall be used to pay the provider
or something to clarify that.

MR. STAHLHUTH: That would be —-- you
could Jjustify that as consistent with the
regquirements that overages get paid to the
consumer because, 1in effect, there's an
overage of the whole amount.

MS. EULER: Right. That's true.
That's a good idea. You're looking at me with
glazed eyes, Martin. Do you understand what
I'm saying?

CHAIRMAN: I understand. But I don't
-- the overage thought, I didn't follow that
one.

MS. EULER: So that the seller's -- if
the preneed is for $10,000 for a full service,

by the time of death, for whatever reason, it
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only costs $1,000, then the $9,000 legally
belongs to the seller.

CHAIRMAN: Right.

MS. EULER: And that's an unjust
enrichment. And so, there's another provision
in the statute that says that overage is paid
either to the estate if the person was on
public assistant, or to the estate.

CHATRMAN: Sure.

MS. RUSSELL: Only on nonguaranteed
contracts.

MS. EULER: Right. Right.

MS. RUSSELL: Only on nonguaranteed.

MS. EULER: S50 -- yeah. But -- so,
and that's what Mark is talking about.

CHATRMAN: Okay.

MR. STAHLHUTH: In effect, in the
situation where there 1is no services provided,
what you have is overage of the entire amount
of the life-insurance policy.

MS. EULER: Right. Right.

MR. STAHLHUTH: So, that's why --
that's how you justify the rule that they have
to pay it the same way.

MS. EULER: Right. Right. Right.
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CHAIRMAN: I'm with you.

MS. EULER: And that's consistent with
the flow of the statute.

CHAIRMAN: Do we have to do anything?

MR. McCULLOCH: I agree.

MR. REINHARD: I agree.

CHAIRMAN: All right. That's a rule.

MR. KRAUS: All right. The last one
on there igs --

(Several people talking simultaneously.)

MR. KRAUS: -~ that refers to -- 8.

The State of Missouri receiving excess
proceeds as stated in statutes violates policy
language. Prior to a person going on
Medicaid, they name State of Missouri as
beneficiary. Anything else would violate
insurance-policy language.

MS&. RUSSELL: May I7? The owner of the
policy of the assignment is to the funeral
home, it's up to the funeral home to send that
excess money to public assistance -- you know,
to the State, not the insurance conpany.
That's not their duty.

MS. EULER: That's correct.

MS. RUSSELL: It would be that person.
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So, I think Mark is, on this one, concerned
about an issue that doesn't affect the
insurance company. Do you agree with that?

MR. STAHLHUTH: That's the way I read
it, too --

MS. RUSSELL: Yeah.

MR. STAHLHUTH: -- is that the
insurance company is going to be unaffected by
any of this.

MS. RUSSELL: Exactly.

MR. STAHLHUTH: Because they're going
to pay the --

MR. OTTO: Except I will note certain
insurance companies don't have a problem.

They view themselves as the interpreters and
forces of 436. A big rock on the side of
Gibraltar comes to mind. And so, to the
extent that we can clear things up. For
example, there's a problem with a certain
insurance company that will not allow the
consumer to put a funeral home as the
beneficiary because their interpretation of
436 says you can't do that. And our point is
that, excuse me, that's between -~ that's none

of your business, insurance company, you know.
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If the State of Missouri has a problem with
that, that's the State of Missouri's problen,
but the insurance company doesn't want you to
do that. So, to the extent that we might be
able teo clarify some things in rules that I
can point to insurance companies saying --
and, of course, some of these insurance
companies in the past, historically, have
wanted the advantages of being the seller with
none of the duties of being a seller, you know.

MS. EULER: Yeah.

MR. OTTO: They want all the incone,
they way this, they want that, they want that,
but they don't want to have to do this, they
don't -- so, sometimes it gets confusing as to
whether they're speaking with their
I-want-to-be-a-seller hat on or
I-don't-want-to-be-a-seller hat on. So, it
might not hurt to clarify some of this in
regulations for us to use when we're going --

MS. EULER: Give us an example.

MR. OTTO: Well, to make it clear.
Again, that's a good one right off the top,
that the consumer has the right to make --

make it absolutely clear the consumer has the
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right to name a funeral home as the
beneficiary or the seller as a beneficiary or
whatever. You think that's in there, but
something that makes it absolutely clear that
they can do that. And that the -- like this
one here, we'll just, you know, make it
absolutely clear that it's the -- the
insurance company shall pay the whole amount
to the seller.

MS. EULER: Okay.

MR. OTTO: Okay. Period. You know,
if the -- and, again, I'm assuming the seller
is the beneficiary or the assignee or
something or whatever, but the insurance
company shall pay the amount to the seller,
and it's up to the seller then to pay the
overage to the State of Missouri or whatever
the situation is.

MS. WARREN: Mark, it just seems so
simple that in all life-insurance policies you
have to name your primary beneficiary, your
contingent beneficiaries, in the order in
which theyire to receive, and that's the
direction that is given to the insurance

company at the time or at any subsegquent time
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that they make a change in beneficiary, so
that's just a written direction so the company

knows where to pay it, and I think that that's

where this comment is going. You have to give
us written direction. We can't just -- the
insurance company can't just -- (inaudible} --

on its own, start handing money out, because
what a company has to do is do an =--
(inaudible.) And I think what we're trying to
do is avoid that. I'm just kind of assuming
that at this point. But you can't make
requirements to a contract that are not in the
contract. So, the insurance company 1is going
to have to answer the Department of Insurance.
If the contract says pay A and, if not A, pay
B, but then we have a rule that says pay C,
then the company is going to -- if they -- 1if
the company pays what the rules says, then
they're violating the written contract. So, I
think what Mark Warren 1is trying to do here is
say they've got to put it in the contract who
the payee should be so that there is direction
who the contingent beneficiaries are. I mean,
you can't -- no? Am I way off? Mark is

shaking his head.
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MR. STAHLHUTH: Well, it looks to me
that lines 37 through 44 in the bill work
together. I mean, the insurance-funded
preneed contract shall be valid and
enforceable only if the seller or provider is
named as the beneficiary or assignee, so --

MS. WARREN: See, I was reading 40
through 44.

MR. STAHLHUTH: Right. And it ties
together. If the proceeds of the
life-insurance policy exceed the actual cost,
well, Jjust right up above, the beneficiary or
assignee of the life-insurance policy funding
the contract is the seller or provider. So,
they're the ones who are going to get these
proceeds, And so, 40 through 44 really
imposes no obligation whatsoever on the
insurance company. It's all on the seller or
provider because they're the ones who are the
assignee or beneficiary of that insurance
policy.

MS. EULER: Is what you're saying is
that -- I'll ask this to you and also to Don.
And I'1l try not to bruise Brad's knees. If

the life-insurance policy is for $20,000, the
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funeral costs $7,000, does the life insurance

always pay out $20,000

or do they just pay the

actual cost of the funeral, $7,000, and then

any overage they pay to the secondary

beneficiary?

MS. WARREN:
under the contract.
dictates, the insurance

MS., EULER: But

MS. WARREN:
contract.

MR. OTTO:

conversation with some

They pay the full amount

Whatever the contract

company has to --

which coentract?

The life-insurance

But I've had that exact

insurance companies

where they say we think under Missouri law,

the funeral home should only get the $7,000,

and the other $13,000 should go to the family.

MS5. EULER:

MR. OTTO:

MR. STAHLHUTH:
change.

MR. McCULLOCH:

I have heard that, as well.

And we say no =--

August 28th, that will

We have that problem

-- only pay the funeral-home amount -- the

funeral~charge amount,

MR. OTTO: Yeah.

And the other

problem I've had is slightly different, but
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the same attitude, is a consumer has sent in a
change of beneficiary to the funeral home.

And then the company says, well, we don't --
under -- we don't think that they have a valid
preneed contract with that funeral home,
therefore, the funeral home cannot be a
beneficiary. And we say that's up to the
State Board to decide whether or not there's a
valid preneed contract. It's your Jjob to do
what your customer says.

MS. WARREN: So, what's the insurance
company say they do with the rest of the
money? Do they keep it? They're not saying
that, are they?

MR. OTTO: Well, if I could prove it,
I'd have a great lawsuit, but I think they
just really want to hold onto the money as
long as they can before they have to write a
check.

MS. EULER: What I have seen is like
what Don was saying, 1is the insurance
companies want to act like the preneed seller
and that they require a statement of goods and
services provided, and then they pay on that,

and it's not a $20,000 life-insurance policy.
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It's a cost-of-the-goods-and-service
life-insurance policy.

MS. WARREN: So, the policy =-- the
underlying policy is not -- (inaudible.) The
finite amount is for whatever it 1is that the
services cost at the time?

MS. EULER: I don't know.

MS. WARREN: I would think the
language would control --

MR. STAHLHUTH: They may be -- and the
insurance companies may be =-- if they have a
legitimate excuse, it might be that the
insurance company just has its insurance
policy, and at the time of the funeral, they
get some assignment to the funeral home. And
so, at that time, it's an assignment as their
interest may appear so that, at that time,
they're going to be wanting a statement of
goods and services.

MS. WARREN: (Inaudible.)

MR. STAHLHUTH: That would be the
legitimate way that an insurance company might
get confused over these. It comes to a
preneed contract, there shouldn't be that

confusion, at least not after August 28th,
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because here in the policy, they're going to
be named as the beneficiary or assidgnee of --
the beneficiary or the assignee of the
life~insurance policy, so they're not going to
be any confusion from the insurance-company's
standpoint. They pay pursuant to what their
own policy assignment was or beneficiary
designation was. And so, any overages aren't
going to be the problem of the insurance
company, 1it's going to be the problem of the
seller or the provider.

MS. RUSSELL: Exactly.

MR. OTTO: I've had one that said
we'll send -- of course, the funeral home was
the only beneficiary on the policy; that was
it -- only beneficiary. And they said, well,
they wanted the statement of goods and
services, which was not -- which was, like,
you know, $7,000 for a $20,000 policy. They
said, well, we're going to put -- on the
check, we're going to put the funeral home's
name, we're going to put the State of
Missouri's name, and we're going to put the
family's name, and then you go around and get

the signatures and do all that and like that.
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Well, what does that do? That keeps the money
-~ even if you can dget all those signatures,
that keeps the money in the
insurance-company's bank account to earn them
interest for another three months while you're
dealing with that mess.

MS. RUSSELL: Well, and I think
Department of Insurance would be glad to hear
these things, you know, having to --

MR. STAHLHUTH: Yeah. I mean --

MS. RUSSELL: Because 1it's a
regulatory thing with the Department of
Insurance. When you've got an insurance
company that's blatantly not following
insurance laws by paying what the assignment
of proéeeds says, that's an insurance issue,
an Iinsurance regulatory issue.

MR. STAHLHUTH: Right.

MS. WARREN: And I think what this is
clearly saying here is, like, make it clear

that if Medicaid -- and it's MO HealthNet now

MS. EULER: Yeah.

MS. WARREN: -- has to receive -- 1I

didn't type this.
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MS. EULER: We all know what it means.

MS. WARREN: Yeah. Everybody knows.

-—- say so. If you are a beneficiary of MO
HealthNet, then you should make sure that your
policy -- your insurance company Xknows about
it and put them as a contingent beneficiary.

MR. STAHLHUTH: |©No. I think they net
-- this is a preneed regulatory law and not an
insurance regulatory law.

MS. RUSSELL: Right.

MR. STAHLHUTH: So, this compliance
with subsection 8 or -- and this comment is
going to be the requirement that's imposed
upon the seller who receives the proceeds or
the provider who receives the life-insurance
proceeds. The insurance company, they're not
going to have to do anything except look at
what their beneficiary designation or what
their assignment designation is and they cut
the check that way. And then whatever happens
after that, if the seller or provider goofs it
up, they're going to have to answer to the
Board.

MS. WARREN: Right. And if it's

unclear, an interpleader could affirm, but
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it's faster, probably, to write the check and
put a couple people on it -- I mean, and that
happens all the time when you settle, like, a
car-accident case. The check is written to
the law firm and to the person that's to
receive the money, and then that money gets
put in a trust account of the firm and then
it's divided up however it's supposed to be
and that's done right away. I don't know why
it will take three months to do that.
Usually, everybody is eager to get their money
right away. They're real fast on getting
signatures unless you've got a lost person.

MR. STAHLHUTH: Well, that would be,
like, for a liability insurance. But in a
life-insurance company =-

(Several people talking simultaneously.)

MR. OTTO: Well, now, I mean, that's
different than the beneficiary. That's
different. If there's a beneficiary on the
life-insurance policy, you pay the beneficiary.

MR. STAHLHUTH: Right.

MR. OTTO: And it's not the insurance-
company's job to determine, oh, some of this

money is excess, it should go here, it should
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go there. That's the seller's job, not the
insurance company.

MR. STAHLHUTH: Right.

MR. OTTO: But I'd like to talk to you
at some point in time about Prudential.

MS. EULER: But not to mention any
names,

(Several people talking simultaneously.)

MR. OTTO: Not to mention any nanes.
I didn't say anything. I just want to talk
about Prudential. Darlene is nodding her
head. She knows exactly what I'm talking
about.

MS. WARREN: Angela Nelson; right?
Call her. But I guess we Jjust want to make
sure that for our clients, they want to make
sure that they're not forced to do something
that's contrary to the written contract.

MR. STAHLHUTH: They won't be.

MS. RUSSELIL: No.

MS. WARREN: That's all that is.

MR. McCULLOCH: I don't think it does.

MR. STAHLHUTH: Your client will be
fine.

MS. WARREN: Good.
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MR. SPEAKS: Trust us,.

(Several people talking simultaneocusly.)

CHAIRMAN: I'm having a harder part
discerning the $20,000 life-insurance policy
for the $7,000 preneed.

MS. EULER: It's just hypothetical.

MR. SPEAKS: Well, we do things
differently in the city, Martin.

MS. WARREN: Well, maybe I'm ignorant.
I keep thinking, well, what if they decided
jJust to do a cremation? I mean, that's a 1lot
cheaper than a full-fledged funeral; right?

MS. EULER: It depends on where you go.

MS. RUSSELL: That happens, and then
you have -- (inaudible.)

(Several people talking simultaneously.)

CHATIRMAN: The best part of that
answer -- the best part of that answer is when
they come in and you hope it's irrevocable and
you say, fine, but I'm mailing the proceeds to
the State.

(Several people talking simultaneocusly.)

CHAIRMAN: You really want that
cremation that bad, huh?

MS. WARREN: Yeah. That would really
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-- vyeah. Truly. (Inaudible.) I didn't think
about that.

(Several people talking simultaneously.)

MR. KRAUS: All right. S0, that's --

MR. STAHLHUTH: We need to go back to
the --

MR. KRAUS: Comment 60.

MR. STAHLHUTH: Yeah. Now, you're
back to the original document.

MR. KRAUS: Yes. And I have one more
there. Set out that receipt by agent equals
receipt by the seller. Do we need to set
that out in a rule?

MR. WESTBY: Where are we at now?

MR. KRAUS: We're at X60, one pade
back on Section 436.450. I think that's with
regard to receipt of payments.

MS. EULER: Okay. I'm hearing no
surge of, yes, we need a rule on that. Mark?

CHATIRMAN: Anybody?

MR. KRAUS: (Inaudible.)

MR. STAHLHUTH: I don't =-- I think
this is addressing receipts by the agent of
the seller.

MS. EULER: Right.
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MR. KRAUS: Right.

MR. STAHLHUTH: And I guess that would
be up to the Board as to whether they went to
-- it would be consistent with what's in the
statute already.

MR. KRAUS: Yeah.

MS. EULER: Yeah. Do you have
anything else you would like the Board to
consider for rules that would assist the
Division of Insurance in doing their job under
this section?

MR. STAHLHUTH: I didn't get any
instruction from anybody that we needed any,
but it seems pretty clear, under this
regulatory scheme, that the insurance
companies really aren't willing to be
regulated by this preneed law.

MS. RUSSELL: Correct.

MS. EULER: Right.

MR. STAHLHUTH: Although there might be
something or section at the sales point with
the producers -- the insurance producers and
the preneed agents. So, we didn't really see
anything that we would need.

MS. EULER: Okay.
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MR. STAHLHUTH: Anything else that we
might need would be a matter of just internal
Board workings with that examination
provision, but that's not a thing that you
need rules over.

MS. EULER: Right. Okay.

MR. KRAUS: All right.

MS. EULER: And do we need Mark == 1
mean, Mark, you're welcome to stay, but do we
need him for anything else?

CHATIRMAN: Anybody got any more direct
guestions to Department of Insurance?

MsS. EULER: If you want to stay, you
can, but --

MR. KRAUS: Stay and share in the joy.

MR. STAHLHUTH: I feel 1like I probably
should for that fried chicken that you all --
but I think they are expecting me back at some
point this afternoon.

MR. KRAUS: All right. Thank you.

MS. EULER: Thank you, Mark. We
appreciate your time,.

MS. DUNN: Thanks, Mark.

CHATRMAN: Thank you.

MR. KRAUS: Let's see. Do you want to
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go back to where we were?

MS. EULER: Okay.

MR. KRAUS: And that takes us back to
436.430, the second page. Comment K41,

(Several people talking simultaneously.)

MR. KRAUS: It looks 1like that is
talking about some control of financial
institutions.

MS. EULER: What comment are we on?

MR. REINHARD: Forty-one.

MR. KRAUS: Forty-one, and a
presumption that may be rebutted by showing to
the Board that control does not, in fact,
exist, and the comment was whether we want to

set out any procedures for showing that to the

Board.
MS. EULER: No, I don't think so.
MR. KRAUS: I don't think so, either.
CHAIRMAN: Legal says they don't think
S0, Everybody agree?

MR. REINHARD: No.

(Several people talking simultaneously.)
MR. McCULLOCH: I agree.

MR. REINHARD: I agree.

MR. KRAUS: All right. Forty-two.
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Should this fiduciary-review reguirement be
imposed retroactively to existing trusts?

MS. EULER: It will not be applied
retroactively, but I believe that trustees
will need to review trust assets to insure
compliance.

MR. KRAUS: Going forward.

MS. EULER: Going forward.

MR. KRAUS: Even with regard to
contracts already in place.

Ms8. EULER: Uh-huh.

MR. STALTER: Trusts.

MR. KRAUS: I mean -- yeah. Trusts.

CHATIRMAN: Mr. 0Otto?

MR. OTTO: This one was designed for
in the event -- really, for a successor
trustee,. So, there's a trust -- I mean, ¥you
know, if you're, as a trustee, inherited a
trust that might not be in compliance, you're
not violating the law on day one.

MS. EULER: Right.

MR. OTTO: You've got time -- a
reasonable amount of time to look through it
and see if you can get it into compliance.

MS. EULER: Yes.
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MR. KRAUS: All right. Any other
thoughts on that? Okay. Forty-three.
Expenses in establishing and administering a
preneed trust. Point of clarification, the
fiduciaries can recover their expense in
setting up new trusts compliant with Senate
Bill 1.

UNIDENTIFIED: I don't understand what
that comment would mean.

MR. STALTER: What it means 1is that
you have put down a new layer of oversight for
trustees,. There's going to be an expense to
that. There was discussion last summer about
what a reaéonable trustee's fee was, and so,
what we're saying here there's an expense for,
you know, for a bank to set up a new trust,
and that's part of what it can recover as part
of expense. I just wanted to clarify that
that -- before, we've had -- (inaudible) --
trustee's fee would be part of administrating
a preneed trust, and depending on if this
language ==

MR. SPEAKS: That word "alli" addresses
that.

MR. STALTER: All expenses. But I
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would say that, before, expenses for
establishing a trust wasn't really clear
whether that was a trustee's expense that
could be recovered. It's a new term in there,
sQo --

MS. EULER: So, 1is what you're asking
the Board to do is consider a rule =--

MR. STALTER: ©No. I'm just saying I'm
putting out the issue and I think I've heard
enough already, so --

MS. EULER: Okay. (Inaudible.)

MR. KRAUS: Okay. That's right. Move
on. Okay. Forty-four. Is there a minimum
that the seller may pay -- must pay the
provider, connected to sub 10, I dguess, there.
And that's just under the contract generally?

MS. EULER: I think that could be -- I
mean, if the Board wanted a rule on that, I
think we could do a rule on that.

MR. McCULLOCH: No, would be the

answer,

MS. EULER: Okay.

MR. McCULLOCH: They shouldn't get
into those agreements -- the Board. They

don't have anything to do with that. That's a
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contractual thing between those two.

MS. EULER: Does everybody agree? Jim?

MR. REINHARD: I agree with John.

MS. EULER: Gary?

CHAIRMAN: Done deal.

MR. KRAUS: All right. Forty-five,.
Language suggests that the seller/provider can
agree to =-- how income may be divided. May a
seller who acts as its own provider
incorporate similar provisions in the preneed
contract that contemplate successor providers
who do not have a trust,

MR. STALTER: (Inaudible.) I'm
thinking along John's lines. In other words,
if you have a third-party seller, there's a
contractual agreement between what the
provider 1is going to get. You know, we've got
a seller/provider, the same entity, but we
have now provisions into this law about, you
know, portability. And what my guestion is:
If one of those portability provisions is that
the new provider could say just leave that
trust where it's at, now, can I then, as the
new seller, say here's really the arrangement

-~ you know, some kind of a reasonable
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arrangement, because it costs me to leave it
there.

MS. EULER: Yes.

MR. STALTER: And I can't force it out.

MS. EULER: Yes,

MR. STALTER: See my point?

MS. EULER: Yes.

MR. STALTER: QOkay.

MS. EULER: One thing that I hope that
people will have a better understanding now is
that the Board issues one license. And when
you are licensed as a seller, you can sell for
your own funeral home and do your own thing,
or you can be what we call third-party sellers
now. It's one license. And there is no
distinction between third-party sellers and
individual funeral hones. So, if an
individual funeral home wants to be a
third-party seller for two other funeral homes
in their area, that seller's 1license
authorizes them to do that. So --

MR. STALTER: Yeah. But I'm taking it
one step further, is that I have no intent to
be a third-party seller.

MS. EULER: Right.
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MR. STALTER: But by virtue of the
portability provisions -;

MS. EULER: You may find yourself in
that situation.

MR. STALTER: That's right.

MS. EULER: Absolutely.

MR. STALTER: Yeah.

MR. KRAUS: All right. So, 46 then?

MS. BATEMAN: Wait. Can I ask one
thing?

CHATRMAN: Yes,

MS. BATEMAN: On the insurance one we
just went over the example of you have a
$20,000 contract, you only use $7,000, what
happens to the other $13,000. I don't think
that that's reflected anywhere on the trust
provisions, is it? Have I missed it? So,
what happens in that instance?

MS. RUSSELL: Are you talking about
irrevocability?

MS. EULER: I think --

MS. BATEMAN: In an irrevocable

contract. I'm not talking one that is for

Medicare purposes. S0, you have excess mohey

at the time that you deliver the contract,
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does the money go to the State, does it go to
the funeral home, to the seller, to whom?
MS. EULER: I bhelieve there is a
provision on that, it's just somewhere else.
MR. SPEAKS: Growth goes to the
funeral home. That's the only way there would

be an excess is if there was earnings.

(Several people talking simultaneocusly.)

MS. EULER: And we call it income, we
don't call it gross.

MR. STALTER: I mean, a nonguaranteed
would be about the only situation.

MS. EULER: "Growth" is an NPS term.
We call it income.

MR. SPEAKS: Income, yeah. The
interest, the income goes to the funeral homne.

MS. EULER: Yeah.

MS. BATEMAN: And depending on how
much is used at the time of need.

MS. RUSSELL: Except it has to be
guaranteed.

MR. SPEAKS: Yeah.

MS. RUSSELL: It has to be -~ it can't
be a nonguaranteed.

MR. SPEAKS: Yeah. Yeah. If it was a
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guaranteed --

MS. BATEMAN: Yeah.

MS. RUSSELL: It has to be a guaranteed
contract.

MR. SPEAKS: -- preneed contract.

MS. RUSSELL: Then the excess, I think

MR. SPEAKS: If it was nonguaranteed,
then it would go back te the consumer.

MS. RUSSELL: Exactly.

MS. EULER: Or to the State. Yes?

MR. OTTO: Does there need to be any
clarification in this paragraph that starts at
line 58 where there is no contract between the
seller and the provider because the seller and
the provider are the same entity?

MS. EULER: I think that's kind of --

MR. STALTER: I thought we addressed
that. I thought it was kind of clear.

MR. OTTO: When the sellier and the
provider are the same entity, so there is no
contract between them, and this section says
the money --

MS. EULER: Well --

MR. OCTTO: You know. I mean, I don't
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know if it does, but --

MS. EULER: You know, that's not a bad
idea.

MR. McCULLOCH: I thought there had to
be a contract between --

MR. OTTO: Not if you're the same legal
entity.

MS. EULER: Not 1if they're the same
legal entity.

MR. McCULLOCH: Not if they're the
samne?

MR. OTTO: Yeah. I mean, and ncbody
wants -- you know, nobody 1is trying to stick
it to anybody here, but --

MR. KRAUS: Yeah. But that's talking
about the preneed contract, not the contract
between the seller and the provider.

MR. OTTO: You know, but there may not
be a contract between the seller and the
provider.

MR. KRAUS: Right. There doesn't have
to be if you're the same entity.

MR. OTTO: Yeah. Yeah.

MS. EULER: Uh-huh. Okay. We'll take

a look at that.
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MS. BATEMAN: I mean, you know, the
legal --

MS. RUSSELL: I think it says
guaranteed --

MR. KRAUS: All right. Forty-six,
should the Board make a form regarding
certificate of performance -- sub 117?

MS. EULER: No.

CHATIRMAN: Everybody agree?

MR. FRAKER: No.

MR. SPEAKS: What was the answer? No?

CHAIRMAN: That's what I'm getting.
MS. DUNN: That was just Sharon.
MS. EULER: That's Jjust me. I don't

have a vote.

MR. CHAIRMAN: Well, I saw two nos, so

it's just whether the Board creates the form
of this is the official certificate of
performance.

MS. EULER: I think that the sellers
are going to want to do their own.

(Numerous people answer yes.)

MR. McCULLOCH: I thought you guys
didn't want to get into that anyway because

you don't want to get -- 1if it's done
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incorrectly and all that, so --

MS. EULER: Yeah,. So, I say no.

CHAIRMAN: The answer 1is no.

MS. EULER: But I don't have a vote.

MR. STALTER: Let's take yours,
Sharon. And, really, the trustee ~-- and what
we want -- we'll want to have things covered
-~ ({inaudible.)

MS. EULER: Yeah.

MR. STALTER: And that's why I say --
(inaudiblie.) Okay.

MR. KRAUS: Now, there's an added
comment there about would the signing of an
at-need contract suffice and such contract
would be signed by both parties, and in such
contract, they agree to deliver the
merchandise and services for the beneficiary.

MS. EULER: I don't think that's our
call. I think it's up to the seller and the
trustee to decide what constitutes a
certificate of compliance.

MR. KRAUS: That's consistent.

MS. EULER: That meets the statutory
requirenment.

CHAIRMAN: All right. So, that's Jjust
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(Chairman makes a noise).

MR. KRAUS: All right. Moving on.
Okay. Forty-seven. Will this section be
applied retroactively to pre '09 trusts? Sub
i2.

MS. EULER: This section is almost
word for word what the current law says, so
that law hasn't changed.

MR. OTTO: I got it. The only
difference is instead of what you're entitled
to receive for the preneed contract, the
current law says are all deposits made into
the trust on that contract.

MS. EULER: And soc --

MR. OTTO: And Brad can speak to how
enforceable this section is, anyway.

MS. EULER: Well, it's like the other
section. It's not applied retroactively.
However, if -- Don, I'm going to pick on you.
If MFT fails to make a payment on September
15th, then this law applies.

MR. OTTO: It doesn't matter to me.
It's just virtually identical to the current
law.

MS. EULER: Yeah. It's very similar.
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MR. KRAUS: All right. Moving on then.

Forty-eight. Need to explain in a rule -- I
assume that looks like that's with regard to
the written statement of all deposits and as
to what that written statement is to consist
of. Do we need to spell that out?

CHAIRMAN: Just what that is?

MR. XRAUS: Right.

MS. EULER: Board, what do you think?
I don't --

MR. ZELL: Do you get to write out the
numbers instead of typing them out? What do
you mean?

MR. KRAUS: Well, I mean, do you list

a total? Do you list individual lines? Do

you -- I mean, there's a lot of variations you

could have in the written statement of all
deposits.
MsS. EULER: We want it to show the

dates the deposits were made or do we want to

MR. KRAUS: Yeah. Individual ones,

totals or --
MS. EULER: Do we want it verified by

the bank or the trustee?
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MR. STALTER: Oh, no. Let's not go
there.

MR. McCULLOCH: I think you may have
another problem there. How 1s the trustee
going to figure out what the interest is on a
commingled trust for any one individual?

MR. OTTO: You're going to have to do
that on your -- you're going to have to do
that.

MR. McCULLOCH: Don'tt?

MR. OTTO: You're going to have to, I
think, under the new law.

MR. STALTER: Yeah. I think you're
going to have to, too.

MR. McCULLOCH: How are you going to
do it? That's what I'm asking.

MR. OTTO: We've got a computer

program that does 1it.

(Several people talking simultaneously.)

MR. McCULLOCH: Are you sure?

MR. OTTO: Yeah.

MR. KRAUS: That's an accounting
question.

MR. McCULLOCH: And we discussed that

before --
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MS. BATEMAN: Not per customer.

MR. OTTO: Yeah. Ours does.

MR. McCULLOCH: So, you get a $50
payment coming in. I need to see how that
works.

MS. BATEMAN: In some cases, it
doesn't conme out.

MR. OTTO: You're going to have to.
Because we'll take a look at your annual
reporting and stuff.

MR. REINHARD: He'll sell you a copy
of his program.

MR. OTTO: Actually, I don't own it.
I rent it, but =--

MR. REINHARD: Oh.

MR. McCULLOCH: So, I'l1l give you an
example. Ms. Jones gives your company 50
bucks.

MR. OTTO: Yeah.

MR. McCULLOCH: And you put that in a
mutual fund that has, let's say, 100
investments.

MR. OTTO: Right.

MR. McCULLOCH: Next month, they give

vyou another $50, you put that into a different
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mutual fund and they've got $50 invested. The
next month, they give you $50. That mutual
fund has $30. And your program is going to
track all that?

MR. OTTO: Well, it goes into one --

MR. McCULLOCH: Oh, there's the
problem right there.

MR. OTTO: No. Well, no. I mean, we
have two options where they can put the money,
a mutual fund or ==

MR, McCULLOCH: Yeah. But what if it
goes that way? That's what I'm saying. These
payments are going to come in over the next
ten years, possibly.

MR. OTTO: Right.

MR. McCULLOCH: Okay. . And they're
going to be in all these different mutual
funds. How are you going to keep track of
that?

. MR, OTTO: Talk to Mr. Hamm at
Inpressive Technologies, because that's what
we do.

MR. McCULLOCH: I don't think they can
do it.

MR. OTTO: Because, you know, right
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now, if you get on at 3:00 in the morning and
log on to your account, you can get Mrs. Jones
and see exactly -- 1if she died today, exactly
how much would be paid off for that, and it's
broken down in deposits made, realized income,
unrealized income, expenses,

MR. McCULLOCH: Yeah. You've got that
problem, too, realized and unrealized.

MR. OTTO: Yeah. That's on our report,

MR. McCULLOCH: Okay. So, you -- she
gets her report and it says that the
unrealized gains for that moment in time, and
then, you know, that's going to change, too.

MR. OTTO: Yeah. It changes daily,
arguabkly, yeah.

MR. McCULLOCH: Yes. Yeah.

MR. OTTO: Now, we don't update the --
the system gets updated once a month, I
believe. But, yeah. But --

MR. McCULLOCH: This is really poor.
It's in there, but it shouldn't have been in
there because you're going to cause, I think
-- I don't know if you feel the same way --

MR. STALTER: I always have a problem

with just saying interest or dividends or so
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forth. I mean, there's a way to make it work
for income, you know. Then it also is, how
guickly do you have to have it updated, you
know? The cost -- I mean, for each individual
contract, we don't report principal. I mean,
basically, you've got deposit your payments,
but there should be some kind of an
allocation, you know, and you have to decide
how quickly it has to be done, but --

MS. EULER: Well, and those are all
things that we could do by rule.

MR. McCULLOCH: It says 30 days,
doesn't it, right here?

MR. STALTER: That's what I --

MR. McCULLOCH: Within 30 days after
receipt of the purchase --

MR. OTTO: Well, that's 30 days after
they send you the request -- the consumer --
you have to give them a report. It doesn't
say how many == how often you have to update
your report, and that could =-- I don't think
that's in the pusiness of a rule. That's ==
you know. Some people do it gquarterly, some
people do it semiannually, some =-- you Kknow.

It may depend what you'fre investing in even.
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MS. EULER: And it would seem to me
that we want the report to say what date it
was as of. That might be something to put in
the rule.

MR. OTTO: That makes sense. That
makes sense.

CHAIRMAN: So, what we're actually
deciding here is 048 says may be explained in
rule. We're just -- we're talking about what
is reported or what is given back in that
written statement?

MS. EULER: Well, do we want to do a
rule that says what that written statement
should contain?

CHAIRMAN: Okay.

MR. FRAKER: Yes.

MR. SPEAKS: Well, it says what it
should contain. A written statement of
deposits including principal and interest paid
to date.

MR. KRAUS: Right.

MR. McCULLOCH: (Inaudible.)

MR. STALTER: But not principal. I
mean --

MR. KRAUS: Is that one amount or is
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that a whole bunch of different amounts?

MR. STALTER: Well, what the consumer
will want to see is, okay, how many deposits
have been made to this account, and the other
is what is your accrued income.

MS. EULER: Do they want to see, like,
a bank statement?

MR. SPEAKS: In other words, they Kknow
they've made 50 payments. The report should
show 50 payments and the interest.

MR. KRAUS: Well, I guess, where I was
going is, if I want to do the bare minimum
that I can scrape by with under this statute,
then can I just send in a written statement
that includes a total that reflects all
deposits made to such trusts and the date?

MR. SPEAKS: Yeah. Because it says
included.

MS. EULER: I have deposited $5,000 to
youxr account.

MS. BATEMAN: Why wouldn't you let the
customer decide how much information they want,
because I know we get calls, but they just
want to know I have $3,000, they don't care

about the timing of the payments. And then
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they call you back and say, hey, I saw that I
have $3,000, but I want to know on each one
of the payments.

MR. SPEAKS: Right.

MS. BATEMAN: I just think it's
spending too much to be saying I want it by
payment or not want -- it may not be what --

(Several people talking simultaneously.)

MR. REINHARD: I'd do the minimum.

MS. EREULER: We don't have to do a
rule, but we could do a rule if you want a
rule.

MR. KRAUS: Yeah. You don't have to
do one. You could not do one and see what
people submit, and if it's not useful, then
you could do a rule then.

CHAIRMAN: Well, they have to give it
to them, regardless. I mean, it says so right
there. We're just talking about the --

MR. SPEAKS: Yeah. But if -- you
know, in the first year at the new law,
everybody complains about the report they get
back, then you know you need to make a rule.

MR. STALTER: Yeah, Everybody dgets a

different report, basically, because that's
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what Josh will do is Jjust compare, you know,
statements, so --

MR. KRAUS: Do you want to do that?

MR. ZELL: And a complaint to the
Board is going to be that I have %472 and I
should have %40 of interest and they only have
$37, so what are you going to do?

MR. OTTO: It's not your money anyway.
Don't worry about it.

MS. EULER: Thanks, Don.

CHATYRMAN: That's what I've said all
along.

(Several people talking simultaneously.)

MR. REINHARD: I agree either the
minimum or none, and I'd say none.

MS. EULER: Okay.

MR. REINHARD: None.

MR. McCULLOCH: None.

MR. KRAUS: All right. We'll just
none for now, because you can decide to do one
later.

MR. REINHARD: Yeah. Absolutely.

MS. EBEULER: Okay.

CHAIRMAN: Okay. So, none, 1 guess.

MR. KRAUS: All right,. Forty-nine.
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We don't maintain records regarding principal
on the individual contract basis.
Administrators track payments, also wide track
only interest as opposed to income.

MR. STALTER: I think we already
decided that.

MR. KRAUS: Yeah. All right.
Skipping -- moving on. 435, comment 50. On
the July 1, 2010 =-- which is July 1. I think
I've heard a lot of references to July 10th,
but I think it's July 1 that everyone is
talking about there. This means that no one
has to comply to Senate Bill 1 till after July
1, 2010, or exactly what does this mean? We
need to clarify in rule. And I think we
talked about already putting together
something to set out what's before and what's
after August 28th.

MS. EULER: Uh-huh. But, you know, I
don't -- I think it's not a bad idea to do a
rule on this to clarify that the 2010 date
applies to assets of the trust.

MR. OTTO: I don't think it's limited
to that.

MS. EULER: What do you think?
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MR. OTTO: Well, any provisions in this
chapter which come into effect.

MS. EULER: You're right. Well, I
think it would be good to clarify that.

CHATRMAN: Clarify?

MR. McCULLOCH: No.

CHAIRMAN: Anyone else?

MR. SPEAKS: You just like disagreeing.

(Several people talking simultaneously.)

"MS. DUNN: The only concerns that I
see, the less rules you have and the less
clarification, the more complaints you have
and the more money it costs everyone because
once you get a complaint, you have to review
it, it goes to the Board, it's a Board meeting.

MS. EULER: You send an investigator
out.

MS. DUNN: And an investigation. And
I -- that's the only thing I see is if you
have a rule that will prevent complaints
coming in, then it's going to be more cost
effective for everyone because --

MS. EULER: And it will help the
trustees to know what to do, too.

MS. DUNN: And the funeral home has to
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be interviewed, and it takes your time and --
that's the only concern I would have through
the rule, because that's what we see. We see
complaints on everything, so that's my only
statement. Because, in the long run, it will
cost more.

MR. McCULLOCH: Don, say again what
your thought is on it.

MR. OTTO: Well, I mean, I could tell
you why this was put in there. I mean, one
of the ~-- some of the concerns why this was
put in there were some of the things we've
already talked about, that the preneed agents
aren't going to be licensed on the 30th, that
you might -- to the extent that ongoing, your
trust is going to have to -- you know, you're
not supposed to have money that's invested in
your Uncle Joe's bar, they didn't want
everybody having to divest that at a loss on
August 29th.

MS. EULER: Right.

MR. OTTO: So, I really think 1if you
-- I mean, there are a lot of complications
the way this ié worded, I recognize, but I

really think the legislative people who put
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this in there -- and Representation Wasson was
one of the big ones on this =-- he wanted a
phase-in time for all -- for Chapter 436.

MR. McCULLOCH: You're right.

MR. OTTO: If you've got a trust that's
already is in existence, you're not going to
get in trouble if you screw up until July 1.

MS. EULER: Right.

MR. OTTO: Now, a new trust that
starts on, you know, October, sorry, you're
under the new rules. But if you're already in
existence, you're not going to get in trouble
£ill July 1.

MS. EULER: But it only is trusts.
It's not the sellers, it's not the agents,
it's not the providers, it's the trusts.

MR. OTTO: Yeah, I know. I agree with
you. But I'm just saying that was their
thinking back there.

MS. EULER: Right. Right. Which is
why I --

MR. OTTO: But it got worded to the
trusts.

MS. EULER: Which is why I think it

would be helpful to have a rule to clarify
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were going to need time.

exactly what that means.

CHAIRMAN:

And your thought is that

rule is it's Jjust the trusts?

MS. EULER: Uh-huh.

MR. McCULLOCH:
intent,
when Jerry got up and spoke
brought that up,
great idea,
had ever heard it.
that,

and it was, like,

said 1it,

And that certainly was the intent.

would need time. Obviously,

written properly or very good,

MS. EULER:
MR. McCULLOCH: Well,
sometimes, but then when it
you don't like it, then you
to work it around,
The

MS. EULER: No.

MR. McCULLOCH: So,

one to make it do what they

MS. EULER:

but that's what it says.

and he said,

go away.

you know.

It certainly wasn't the

Wasson said,
in his hearing, he

wow, that's a

like that was the first time he

But I had been asking for

But when he

it seemed to make a lot of sense.

He Xknew we

He knew the Board

it didn't get

but --

But it is what it is.

you =gay that

doesn't apply or

want to change it
So —--

Board is always --

let's work this

intended.

The Board is always
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limited to what the statutory authority
provides. The Board can't change what the
statutory authority provides, but the Board
can clarify and define what the statute says
and means. So, my suggestion here is that we
clarify what this means, but I don't have a
vote. It's not my call.

MR, McCULLOCH: We have four
attorneys; do we have four opinions of that?
MR. OTTO: No, probably eight.

(Several people talking simultaneously.)

MR. SPEAKS: So, they can all argue
both sides of it.

MR. KRAUS: I have three opinions
nyself.

MS. EULER: Yeah.

MR. KRAUS: And I think they're all
wrong.

CHATRMAN: So, as a Board member, you
have --

MR. McCULLOCH: Well, I thought we
kind of addressed this anyway where we were
making some exceptions. We understand that
some things aren't going to be able tq be

ready, so we're going to move that date out to
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December 31, and then we've got some things
that will be this date and =-- 1is that kind of
what we've been doing anyway?

MS. DUNN: Well, it has to be
addressed by emergency rules --

MS. EULER: It has to be a rule.

MS. DUNN: ~- 1if we're going to alter
those dates. That's why we're trying to get
as many rules in that need them if we're going
to alter dates that are effective on August
28th.

MR. McCULLOCH: What would you
suggest? What would you suggest?

MR. STALTER: ¥You know, one of the --
it gets to be about this way. Okay. Your
guesstimate is that existing trusts in place.
But the comment they came up last week was
what happens if you continue to put payments
after August 28th into the old trust. Is that
a grandfathering, I mean, since we don't --
you know, after July 10th of next year?
Because the issue is then, how do you
distinguish contracts you have to prove incomne
on and those where you can still take out the

20 percent for the income.
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MR. McCULLOCH: I mean, I would think
that if you're going to start new, you better
start new with a new trust; okay? But it's
going to take a little bit of time to get all
the things in place, but, I mean, that's how I
thought 1t was going to be.

MR. STALTER: Well, I think there were
a lot of things that we -- yeah -- we have to
work out. But as far as -- okay -- when do
we have to start accruing income? I mean,
August 28th, you know. But not with regard to
existing trusts --

MR. McCULLOCH: Exactly.

MR. STALTER: -- because they are --
they're outside of this.

MR. McCULLOCH: That's right.

MR. STALTER: But this July 10th,

2010, is =~- I always thought of it as
investments, you know, compliance with -- you
know, we've got this new prudent investor
versus prudent man.

MR. McCULLOCH: Yeah.

MR. STALTER: And, now, that's
something that, you know, we've got at least a

year to get that turned around.
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MR. McCULLOCH: Yeah.

MR. STALTER: But, you know, we know
now that we're going to have to have products
exams, we have to show that we put 85 percent
in there, we have to show that we have accrued
income, and those are the two issues that, you
know, I think we have to start on August 28th.

MR. McCULLOCH: Yeah.

MR. OTTO: And the other distinction
which complicates things is it doesn't say
apply to trustees governed, 1t says applies to
trusts,.

MR. STALTER: Yeah. To the trust.

MR. OTTO: So, it's broad. I mean, I
think this is potentially broader than what --
you can argue how broad it is. éut since it
says trusts, well, I'm the seller for this
trust; okay? What regulations apply to me
that I'm violating or that I have July =-- or
I'm okay till July 1st? Because 1if I'm a
seller for this trust, and it says regulations
on this trust don't kick in till July 1, vyou
know, it could have been worded better.

MS. EULER: Uh-huh. It could have

been, but we are stuck with what we have.
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MR. OTTO: We're stuck with what we've
got. But, you know --

CHATRMAN: Well, I'm a 1little
confused, and what is the major issue? I
mean, she -- the thought is, she's talking
about the trust, but you would like to see
something -- it may be too big here, but what
you would like to see.

MR. McCULLOCH: Well, when I first
read it, just as a layperson, I mean, I think
it meant that, okay, on the 28th or the 29th,
if I'm going to continue to be in the trust
business, I better have a new trust and I'm
going to have to start complying to these new
rules and regulation laws; right? But,
honestly, I can't do it all day one, and we
know that. Even the Board won't be ready day
one, 80 I'm going to have until this date to
get it all up and going; is that kind of the
idea?

MR. STALTER: We're on the same page.

MS. EULER: Uh-huh.

MR. McCULLOCH: Ckay. Now, I'm
finding out that maybe there is some things

that aren't just guite that clear; okay? And
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that's fine; okay? But I think that was the
intent of this when Wasson was in there that
day.

CHATIRMAN: Everything was July 1.
That's what you're saying, that you thought
Wasson's intent was everything was July 17

MR. McCULLOCH: Yes. Of course.

Yeah, I do think that. I thought that at the
time; I thought, finally, someone said it, and
he agreed.

MR. STALTER: I agree with you. Yeah.
And I think what happened is that, you know,
when we look at this, you have to start =-
you have to, you know, deposit, you have to
accrue incone.

MR, McCULLOCH: Yeah.

MR. SPEAKS: Basically, how do we get
around that, and it's =-- you know, that's the
statute. I mean, we —-- you can't go beyond
the authority of the statute.

UNIDENTIFIED: But the trustee is
everything.

MR. STALTER: So, I mean, there are
minimum things we'll have to do on August

28th. Beyond that day, there are a lot of
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things, you know =--

MR. McCULLOCH: We've got to get it
all up and going. That's what I thought at
the time. And I thought, well, good, because
it's going to take time because all these
counselors have to be notified, explain to
them what they have to do now, get them a
license, tell them about the fee, work that
out, so there's a lot of things, all the
paperwork has to get ready. 'So, yeah, that's
what T thought. But, well, heck, you've got a
year, that'll be fine, you know. We'll be
able to get it all up and going. So, when
somebody shows up on my doorstep and says,
hey, you know ~-- you can say, well, I'm
working on it, and they may say, well, you
don't have this right, and I say, okay, but
I'm working on that. We'll get that fixed.

I understand. I mean, that's what I would
think would be the right way to handle it.
Just common sense, it sounds like that's the
way to do it.

MR. SPEAKS: I agree with that.

MR. McCULLOCH: Because you're going

to have a lot of that -- not just me. You're
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going to have a lot of these folks out here,
these funeral directors that are now going to
have to make decisions and they're gecing to
try to do their own and they're going to try
to learn this new law, and I can tell you
right now, in my 26 years of this, there's
people out there right now that don't
understand the o¢ld law, much less the new.

CHAIRMAN: Right. They don't even
know the new exists.

MR. McCULLOCH: Well, that's true,
too. So, yveah, I think to be fair, that's
what we should do for them, and that includes
me.

CHATRMAN: So, now, how does all of
that translate into what you all are talking
about as the rule?

MR. SPEAKS: Well, the guestion says
does =-- no one has to comply with SB 1, and
that's not what this says. This is referring
directly to trusts and their administration.

MS. EULER: Uh-huh. Right.

MR. OTTO: Well, but, what is meant by
trust?

MR. KRAUS: Well, and do we need a

Poe & Company Reporting and Videoconferencing
(573) 875-7027




10

11

12

13

14

15

16

i7

i8

ig

20

21

22

23

24

25

333

rule to -- I mean, is the section explicit
enough, or does there need to be a rule to
say anything more about it?

MS. EULER: The fact that we -- there
are so many different versions of what we
think this means from the people in this room,
multiply that times 770 leads me to believe we
need a rule.

MR. OTTO: A very simple one -—-- you
won't like it, I don't think. A very simple
one would just be clarify that for trusts
established before August 28th, they don't
have to comply. That trust is not --

MS. EULER: That they are given until
July 2010.

MR. OTTO: -~ does not have to comply
with Senate Bill 1 until July 1 of 2010.
That's the easiest way. Now, if you don't
like it, then it gets more complicated.

MR. SPEAKS: Well, and there are some
things it never has to comply with because you
can't make things retroactive.

MS. EULER: Right.

MR. ZELL: What would they have to

comply with?
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MR. OTTO: Well, a good example is the
contracts that we use; okay? And the
disclosure language.

MR. ZELL: That's going forward.

MR. KRAUS: Yeah. You don't have to
go back and amend all of your contracts to
include certain language as set out in the new
law.

MS. EULER: Right.

MR. ZELL: What changes to SB 1 do
affect our o©ld contracts written today?

MR. McCULLOCH: Some of the reporting,
I guess,.

MR. STALTER: Yeah. Reporting
diversification.

MS. EULER: (Inaudible.)

MR. OTTO: Yeah. Using the prudent
investment rule. All your future investments
because, you know, your investments aren't
static. So, anytime that you would reinvest
the money, that new =-- that reinvestment would
be -- would fall, arguably, at least, under
the new law after July 1.

MS. EULER: And that's one of the

consumer publications we're going to put
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together.

MS. DUNN: Bullets, veah.

MR. McCULLOCH: Even of the existing
trusts?

MS. DUNN: So everyone understands
those different dates and what's due when and
what's on this report versus that report.

| MS. EULER: Right.

MR. OTTO: I mean, I think a new
investment of that existing trust, I think,
arguably -- ,

MR. McCULLOCH: New investments of the
existing trust.

MR. KRAUS: And, you know, that's an
interesting approach in addressing it from an
education standpoint as opposed to a rule
standpoint.

MS. EULER: Yes.

MR. KRAUS: It may be more effective.

MS. EULER: Okay.

MR. KRAUS: Because I think this could

be really difficult and perilous to try to put

together a rule that's specific enough to be
useful and, yet, not chocked full of holes.

MS. EULER: Bad rules.
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MR. KRAUS: on this topic.

MS. RUSSELL: No. He answered what he
was talking about.

CHAIRMAN: He did? Okay. So, walk on
by?

MS. EULER: I want to vote.

CHATRMAN: Board?

MR. McCULLOCH: Don't clarify any of
this; is that the guestion you'tre asking?

CHAIRMAN: Or at least done by rule.

MR. SPEAKS: Address it with an
educational --

MR. KRAUS: Approach it through
education.

MR. STALTER: Yeah.

MR. SPEAKS: That makes more sense to
me.,

MR. McCULLOCH: I'd go along with
that. Okay.

MR. STALTER: Yeah. Down the road.

MR. OTTO: continuing education.

(Several people talking simultanecusly.)

MR. KRAUS: Since we're working on some
education stuff.

(Several people talking simultaneously.)
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MS. EULER: Okay.

MR. KRAUS: Fifty-one.

MS. EULER: We've already addressed
that.

MR. KRAUS: Yeah, Fifty-two. Trusts
which hold insurance should be exempt from
diversification aé well as small trusts, but
what other circumstances would Jjustify this
exception? That's connected to it because of
special circumstances, and what are special
circumstances? And I think those are
circumstances that are special.

MS. EULER: On a case-by-~case basis.

CHATIRMAN: Aha.

MR. OTTO: Thank you.

UNIDENTIFIED: Thank you very much.

MR. KRAUS: On a case-by-case. I mean,
really, how do you -- I mean -- other than
saving, well, here's a couple of examples, but
that's not all inclusive, I don't know how
helpful that is.

MR. OTTO: Right.

MR. KRAUS: But, you know, that could
be done in a rule, I suppose.

MR. OTTO: Well, there's a bunch of
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case law under the Uniform Trust Act on stuff
like this, I think.

MS. EULER: Yeah. My thought is let's
leave that be. Again, we run the risk of
being too narrow or too broad, and do it on a
case-by-case basis as it comes up.

MR. KRAUS: Develop it over time?

MS. EULER: And this is language
lifted, like Don said, from the Uniform Trust
Act, so there's case law out there. There's a
body of law.

CHAIRMAN: Everybody okay with that?
Excellent.

MR. KRAUS: All right. Fifty-three.
Can a purchaser who has an insurance policy
assigned to a funeral home borrow against the
policy?

MS. EULER: That is a very good
question.

MR. McCULLOCH: They could, yes.

MS. EULER: Yeah. If they're the
owner.

MR. McCULLOCH: Funeral directors
should take caution and make sure that they're

the owner so that they can control that, but
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it could happen.

MR. ZELL: How do you know?

MR. OTTO: You may not. You should
make it clear in your contract if you're only
getting credit for what the value of that
policy is.

MR. McCULLOCH: You wouldn't. If
you're the owner, and you just make me the
beneficiary, vou can do anything you want.
You c¢an cancel it, you can do anything you
want.

MS. EULER: Or make it a contractual
part of your contract.

MR. ZELL: But you, as the funeral
director, have no idea? You never know.

MR. McCULLOCH: You need to put in
there that you'll only give the service if
they pay, yvou know, type of thing, that kind
of verbiage. It's only good if I get paid.
If it doesn't pay, then I'm not --

MR. OTTO: Or, you know, if they
borrow $5,000 on a $10,000, you're only
getting what you get.

MR. McCULILOCH: Yeah. Sce, a funeral

director has to be smart enough to know not to
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do those things and --

CHAIRMAN: So, do we need a rule that
says the funeral director needs to be smart
enough to know?

MR. McCULLOCH: No, I don't.
(Inaudible.)

(Several peocople talking simultaneously.)

MR. SPEAKS: And put penalties in
place.

CHAIRMAN: I agree.

MS. EULER: I think that's under cause
for discipline.

CHAIRMAN: Cause for discipline.

There you do.

MR. KRAUS: Fifty-four. Under Section
440. Could set out what this means, but
wouldn't have to, especially as -- I think
that's regards trustee, his responsibilities.
Trustee obligations already addressed
elsewhere.

MS. EULER: Again, this is lifted from
the Uniform Trust Act, and I think we just --
I think there's a body of law out there. I
don't think we need to give any more further

direction.
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MR. KRAUS: I think that's true.
CHAIRMAN: All agree?
MR. McCULLOCH: I agree.

CHAIRMAN: Agree. X it off.

MR. SPEAKS: I just 1like the word
"retards." Does the Uniform Trust Act really
say that?

CHAIRMAN: Do we need a rule in regard

to the retards?
(Several people talking simultaneously.)
MR. OTTGOG: We're getting punchy.
MR. SPEAKS: We're getting punchy now.
MR. McCULLOCH: I don't like the fact
that you're talking about mne. I'm sitting
right here.
(Several people talking simultaneously.)
MR. McCULLOCH: I'm right here, now,
and I can hear everything you're saying over
there.
MR. KRAUS: We'ltve got a number of
terms in sub 2 there that we could define
further in rule if we wanted to.
CHAIRMAN: Pretty specific, isn't it?
MS. EULER: I don't think we need to.

MR. KRAUS: That's fairly specific, T
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think. I mean, you could get into officer,
manager, that sort of thing, but --

(Several people talking simultaneously.)

MR. XRAUS: No? All right. Not a lot
cf support for that.

CHAIRMAN: No support, so just mark it
off.

MR. STALTER: I mean, just how
independent does the independent investment
advisor have to be? Isn't that what this
section is kind of going after?

MS. EULER: This section isn't really
going after the independent investment advisor
or the investment advisor. It's more because
the investment -- the trust is not going to
invest in the investment advisor. Well, T
don't know if you read the indictment -- with
a few exceptions.

MR. STALTER: Okavy.

MS. EULER: So, I guess, I don't see
that as an issue unless I'm missing something.
Don?

MR. OTTO: Well, the only
clarification that might be is, particularly

on that second one, agents. I mean, any of
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it. Agents or attorneys of the trust that
we're talking about here. I mean --

MS. DUNN: Oh, 1 see. Right. Because
there might be a misunderstanding of it, what
agents we're talking about.

MR. OTTO: Yeah. I mean, because, you
know, I'm investing with these other people
that are completely independent of me, but it
just so happens that they are an agent of a
trustee somewhere else.

MS. EULER: 0f a trustee. That's a
good idea.

MR. OTTO: And that wasn't the intent.

MR. SPEAKS: I see that.

MR. OTTO: Same with that first one.
Spouses of a -- you know, of a seller. Well,
one of your sellers, you know.

MS. EULER: Yeah. No spouses.

MR. OTTO: Yeah.

CHAIRMAN: Is that 567

MR. STALTER: A seller's spouse cannot
act as the investment advisor, even 1if there's
a contract between the trustee and the
investment advisor or what?

MS. EULER: This is about investment
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decisions.

MR. STALTER: Yeah.

MS. EULER: This isn't about investment
advisors.

MR. STALTER: Okay.

MS. EULER: The investment advisor is
an agent under 440.

CHAIRMAN: S0, you shouldn't consult
your spouse about the investment of the trust?

MS. EULER: No, you shouldn't invest
in your spouse.

CHAIRMAN: Ch, okay.

MR. KRAUS: Yeah. Right. Invest the
funds with.

MS. EULER: Invest the funds with your
spouse.

CHATRMAN: Okay.

MR. OTTO: You know, I may invest mny
money in -- I'm trying to think of something
that isn't belly-up. You know, with Central
Bank of Missouri.

MS. EULER: S5CI.

MR. OTTO: Yeah. Belly-up yet. No.
Central Bank of Missouri, but it just so

happens that the majority shareholder of
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Central Bank of Missouri is the wife of
somebody who =-- the wife of a funeral-home
owner, but not anyone that I deal with.

MS. EULER: Yeah.

MR. OTTO: I just -- I mean,
obviously, so it's all supposed to be related
to people with the trust.

MS. EULER: Right.

MR. OTTO: And scme rule that
clarifies that, I think, would be useful.

MS. EULER: Okay.

MR. ZELL: This is near and dear to
me, and the way I understand it is the trust
company has a responsibility to go out and
find an investment advisor; correct? They
have a contract with that investment advisor.
The investment advisor is a registered agent
and has -- with a firm -- what is the word --

MS. EULER: The trustee has a duty to
invest, however that's --

MR. ZELL: Okay. So -- and then
whatever the investment advisor says, the
trustee still is responsible to say, well,
it's a good investment or a bad investment.

MS. EULER: Right.

Poe & Company Reporting and Videoconferencing
{573) 875-7027




10

11

i2

i3

14

15

i6

17

18

19

20

21

22

23

24

25

346

MR. ZELL: Or, hey, this is a 1little
shaky. Don't invest in Joe's Pizza. They
have that responsibility. Whoever that
investment advisor is, you're not worried
about the relationship they have with anyone,
the seller or the provider or anything;
correct?

MS. EULER: The new law does not have
any -—- does not address the investment-advisor
issue. It's the duty of the trustee to
supervise or to make decisions that are good
for the trust. And so, if there is an
investment advisor, they're under the control
of the trustee, and the trustee is
responsible. So, if the investment advisor
does something stupid, then that's the
trustee's problen.

MR. ZELL: But the trustee doesn't have
guidelines to select the investment advisor?

MS, EULER: Yes,

MR. ZELL: They do or they don't?

M5, EULER: Yes. 436.440.

MR. OTTO: You can make an argument
you can't have an independent investment

advisor after August 28th unless you had one
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before August 28th.

MS. EULER: Right. But even if you
do, the investment advisor is subject to the
support -- these responsibilities of the
trustee because the investment advisor is an
agent of the trustee.

MR. OTTO: I guess if you wanted to,
you could come up with a rule defining
independent for independent financial advisor.

MS. EULER: We don't have that word in
the statute anymore.

MR. OTTO: It's still there in the last
paragraph.

MS. EULER: Yes, that's true.

MR. OTTO: I mean, you don't have to.
We've dgone since 1982 without defining that
without any problems.

MS. EULER: And look how well that's
worked out.

MR. OTTO: Yeah. That's what I'm
saying. That was sarcasm. Sorry.

MS. EULER: Well, we could do that.

We could also do a rule that clarifies that
the independent investment advisor is still an

agent of the trustee, although I think that's
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a matter of law.

MR. STALTER: That's fine. I mean,
basically, it is =-- so long as the trustee
provides oversight for the investment --
(inaudible.) It's a gquestion of oversight,
basically.

MS. EULER: Yeah. Right.

MR. STALTER: Okay.

MR. OTTO: But, again, it's not
necessary because -- I mean, it's not
something I don't think you have to do because
trust law already covers what a trustee has
got to do.

MS. EULER: Right.

MR. STALTER: But that was a part of
436, The old one is that if you appointed an
investment advisor, you --

MS. EULER: That's one interpretation
of the law. It's not the only interpretation
of the law.

Okay.

CHAIRMAN: So, are all the legal ninds
in one accord here?

MS. EULER: Yeah. We're ready to move

cn, I believe.
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CHAIRMAN: Do you have your marching
orders?

MS. DUNN: What are we going to do
with 587

CHAIRMAN: I -- are we --

MR. KRAUS: Fifty-eight is a little bit
different, I think. And whether you want to
address where there's a current investment in
place, whether you're required to divest that
and itt!'s dependent upon whether the trustee
deems it prudent.

Ms. EULER: Yes.

MR. KRAUS: Yes to what?

MS. EULER: There is no rule -- no law,
nothing in the statute says that the trustee
must divest of a current investment. The law
says that for future investments, thou shalt
not.

MR. KRAUS: Because this addresses
investing, not divesting.

MS. EULER: New investments. Right.

CHATRMAN: So, you're making a rule --

MS. EULER: Do we need a rule that
says that?

CHAIRMAN: Was that yes or a no?
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MS. EULER: I don't know. I don't
have a vote.

CHAIRMAN: I understand that, but --

MR. SPEAKS: Well, Sharon, are you
suggesting that they can send in retroactive
on current trust accounts?

MS. EULER: No. No.

MR. KRAUS: She's saying it has to do
with investing going forward,-not divesting
with regard to existing investments.

MS. EULER: ©New investment decisions.
Right.

CHAIRMAN: And your thought is, we
would need a rule saying that?

MS. EULER: My —-- no. It seems clear
to me, but maybe it's not. So, my guestion
to the Board is, would you like a rule on
that, because this language says a trustee
shall not make any decisions to invest in a
trust. But it's --

CHAIRMAN: Is everybody cool with that?

MS. EULER: -- it would be appropriate
to do a rule if the Board wanted a rule, but
not necessary.

CHAIRMAN: Not necessary, but can.
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Since everybody said move on, we don't need it.

MR. KRAUS: Moving on,.

CHAIRMAN: And we can jump that whole
section.

MR. KRAUS: We did 450. Woo-hoo.

MS. EULER: Yea. So, we have one
section left.

MR. KRAUS: Turn the pages. We are
flying now.

CHATRMAN: Actually, we are.

MR. KRAUS: 455, joint accounts. K62,
number of things here. Set out in a rule no
pooling of joint accounts, may be in CD or
other types of deposit instruments when the
agent receives the money and the seller is
deemed to have received 1it. Any thoughts on
any of those?

MS. RUSSELL: I think you're going to

need a rule on Jjoint accounts Jjust by the

shear number of calls Becky has gotten or I've

just talked to people that don't understand

the pooling part, and that I think you'll be
-- it would be a lot easier on the staff if

you do a rule on what accounts.

MR. KRAUS: Becky does enjoy those
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calls, though.

MS. RUSSELL: I know, she does, don't
you, Becky?

MS. DUNN: No.

CHAIRMAN: Clarification, pooling just
meaning that they have to be individual and
all of that? Just making sure.

MR. FRAKER: Yeah, I agree. Yeah.

MR. McCULLOCH: It's not a commingled
joint account. It's a commingled trust.

CHAIRMAN: Right. Right.

MR. REINHARD: How dumb are these sons
of bitches?

MS. DUNN: And the only reason for a
rule on this is because your smaller funeral
homes probably focus on joint accounts.

M8. RUSSELL: Exactly.

MS. DUNN: So, if they -- if a rule
would help clarify for them --

MR. REINHARD: Well, make a rule that
says individual accounts.

CHAIRMAN: All in favor says yes;
right?

MR. KRAUS: And that's clarifying each

of those?
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MR. REINHARD: Well, let?'s go through
them. I mean, you clarified that one about no
pooling.

MR. KRAUS: Right.

MR. OTTO: How can you get clearer
than the statute there?

MR. REINHARD: Yeah. How much clearer
can it be?

MR. OTTO: There shall be a separate

joint account established for each preneed

contract.
MS. DUNN: Don, you Jjust want
business. No, that's okay. If it's clear,

it's clear.

MR. REINHARD: What's going on in the
rule? I think it's fine. You've got three
yeses on that.

CHAIRMAN: Got it.

MR. McCULLOCH: What, specifically, do
people ask you, Becky, when you get =--

MS. DUNN: Well, right now, they're
not, but they don't understand anything about
Senate Bill 1, and they really don't know that
-~ how it's going to affect them having joint

accounts because that was the easiest way that
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the funeral homes could do business, So, if
there's anything that can be set out by rule
to help those funeral homes --

MR. McCULLOCH: You mean, so that they
can read it and they don't have to call you?

MS. DUNN: Right.

MR. McCULLOCH: I don't think that's
going to happen.

MS. DUNN: Yeah.

MR. McCULLOCH: I mean, I think you're
going to get the call anyway, but I understand
your point, though.

MR. KRAUS: We could make a rule that
everybody has to read the rules before calling
Becky or you're subject to discipline.

MS. DUNN: And if you all understand
this, then --

MR. McCULLOCH: I do think it's clear,
but if that's a problem for you, we need to
fix it. I mean, why not?

MS. DUNN: But is there something we
can put in the rule that will help them
understand this, because if a rule is just
going to say what the statute says, then it's

not going to be helpful.
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MR. McCULLOCH: Well, if they just said
commingling --

MR. KRAUS: Well, that's true because
you don't want to just copy what it says.

MS. DUNN: Yes.

MR. KRAUS: And if you say something
slightly different, then are you changing what
the statute really means when you don't mean

to, and then you have a problem with the rule

MS. EULER: Right.

MR. KRAUS: -~ and you're not --
you're just creating problenms.

MS. EULER: Right.

MR. REINHARD: We can make a rule
there's no commingling. Does that clear it up
for them?

MR. McCULLOCH: Can you use that word
instead? It seems like people understand that
word.

MR. KRAUS: Yeah. Unless == then we
have define what commingling is.

MR. REINHARD: We're not sure.
{Inaudible.)

MR. KRAUS: I mean, that's the thing.
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You can just create more -- you can complicate
it unintentionally.

MS. EULER: Right.

MS. DUNN: So, maybe it doesn't need
one.

(Several people talking simultaneously.)

MR. McCULLOCH: Do you think it's a
situation where -- hey, Becky?

MS. DUNN: For those that do joint
accounts, and if this is clear, just go back
and read these sections of the law and make
sure yvou understand then.

MR. FRAKER: What do you say? Do we
need a rule?

MR. KRAUS: I don't think so, but I
don't do joint accounts.

MR. REINHARD: Then we don't need a
rule.

MR. McCULLOCH: Martin, as we try to
educate folks, if that fixes it, good. If it
doesn't, then we can always go back and do
something to help.

MR. REINHARD: Yeah. If it comes to
be a problem, let's do that. So, no rule,.

MR. KRAUS: All right.
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MR. McCULLOCH: Got you,

CHAIRMAN: More in the educational
thought later.

MR. FRAKER: Yeah, I agree.

CHAIRMAN: Okay. No rule.

MR. KRAUS: CD or other type of
deposit. Was that on all of those?

CHAIRMAN: No. Maybe we were Jjust
talking the pool. Is that on all the whole
group, or just that thought?

MR. REINHARD: Are they asking =-- in
that case, are they asking, like, okay, since
they start off and they're making payments on
a joint account, you could put it in a
passbook savings; you see what I'm saying? Is
that what they're -- are they asking you a
guestion, 1s that okay?

CHAIRMAN: CD or other type of deposit
instrument.

MR. KRAUS: I think they're trying to
confirm that those are okay.

MR. REINHARD: But that's a joint
account. You would have a -- anything you're
saying is a Jjoint account. It doesn't have to

be in a CD; it could be in a passbook
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savings drawing .2 percent.

MR. KRAUS: Right.

MR. REINHARD: That's joint.

MR. KRAUS: Right,.

MR. REINHARD: ¥Y¥ou don't roll them,
but you --

CHAIRMAN: The word is "joint," not
"ep. !

MR. REINHARD: Huh?

CHAIRMAN: Like you said, the word is
"joint," not "cCD."

MR. REINHARD: Yeah. That's exactly
right.

MR. FRAKER: Well, your CD has got at
least two names on it.

MR. KRAUS: So, you think that's fine?

CHAIRMAN: So, I think we're okay,
aren't we?

MR. REINHARD: I think we're fine
there, too.

MR. KRAUS: Okay. I think the last
one, we've talked about already.

CHAIRMAN: All right. So, no one at
all.

MS. RUSSELL: Never mind.
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CHAIRMAN: Darlene?

MS. RUSSELL: No. I'm not even going
toc go there. It's just too tiresome -- joint
accounts.

CHAIRMAN: Well, now, if it's important
though, it's important.

MS. RUSSELL: Well, Jjust the typical
guestion that you get if they have a bank and
all their money goes into one account, but

that bank keeps track of everybody's name on

each -~ whose money is 1n there. That's what
they consider joint account. Some people are
considering those Jjoint accounts. To me,

that's not a joint account.

MR. McCULLOCH: That's not a Jjoint
account.

MS. RUSSELL: That's not a joint
account, so -- that's when the word "pooling"
and stuff, you know --

MR. McCULLOCH: That's a little savings
account with a whole bunch of people's money
in it.

MS. RUSSELL: Exactly. Exactly. That
is exactly what it is, but I think you're fine.

CHAIRMAN: But won't there =-=--
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MR. KRAUS: 7Yeah. There will be some
education to be done there.

MS. RUSSELL: Educating then.

CHAIRMAN: The reporting requirements
will change part of that, too.

MR. XRAUS: Yeah. That's true. Yeah.

MR. FRAKER: It's hard for me to
believe that that's either way. It's hard for
me to believe that people would do that.

CHAIRMAN: Me, too.

MR. KRAUS: All right. Sixty-three
actually says 1it's better left to finance law.
It's reasonably have the potential to gain
income or increase in value. I think that is
addressed in finance law. Sixty~four, let's
see. Could define in a rule doing some --
(inaudible) -- in the Board unnecessarily in
future unforeseen circumstances? This adds to
what is reasonable expenses. According to the
comment, that even suggests case by case,
which I agree with. I don't know if anyone
else has any thoughts as to =-=-

MR. McCULLOCH: Just leave it alone,
do you think?

MR. KRAUS: Yeah. I think just leave
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it alone. All right.

CHAIRMAN: Everybody shakes head yes.

(Several people talking simultaneously.)

MS. RUSSELL: Earl, on a Jjoint
account, one guestion I get all the time is
100 percent of the money has to go in and you
don't get to keep that 5 percent, and that's
correct; right? On the joint accounts?

MR. KRAUS: Yeah. I think that --
yeah. I think that's right.

(Several people talking simultaneously.)

MS. RUSSELL: I just want to make sure
because that -- they're already saying, well,
we get to keep the 5 and then we get to keep
10. No. Joint account, 100 percent. It'ts
going to be -- it's different than a trust.

MR. KRAUS: Yeah, it's different. The
trust is =-- yeah. It's all different.

{Several people talking simultaneously.)

MR. EKRAUS: 8o, that's all of the
sections.

(Several people talking simultaneously.)

MR. KRAUS: Now, we also -- I mean, if
you wanted to, we could either do that at this

meeting or next meeting. We have some draft
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rules that we put together last time. And --
yeah. And I actually have to go so I can
pick up my kids on time, but if you all want
to do that today, you can --

MS. EULER: I think we should do it

next meeting.

(Several people talking simultaneously.

MS. RUSSELL: Will they be posted on
the Web so we can look at them before the
next meeting.

MS. DUNN: They're there.

MS. RUSSELL: Ch, are they now? Oh.
Oh, the ones that you --

MS. DUNN: The emerdgency rules on the

August 5th,.

(Several people talking simultaneously.

MR. KRAUS: And we'll have additicnal
changes to those, too, I think, but -- but I

think they just got on there yesterday.

(Several people talking simultaneously.

MS. DUNN: But if it doesn't seen

)

clear, let us know because we're trying to put

it into the right formats.
CHAIRMAN: Did everybody catch that?

Did everybody catch that?
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MS. DUNN: No.

CHAIRMAN: The emergency rules that
have been at least addressed -- it's not
saying that's the rule, it's just that they've
been addressed -~ are on the Web site. You
can go look at them now, see what's there,
fully with the anticipation they'll probably
be worked on some more, but if you want to go
to the Boérd Web site, you can look at those,
and the question actually was, do we want to
look at those, talk about them now, but
probable better to go look at them, and then
after you've really had an opportunity to
look, actually have something to talk about.

MS. DUNN: And they're under the
August 5th meeting.

CHAIRMAN: They're under the August 5th
meeting.

(Several people talking simultaneously.)

MS. DUNN: Any more agendas? They're
all the same,

MS. EULER: The rest of the sessions,
the rest of Senate Bill 1.

MS. DUNN: Oh, I have ~-- it's what --

it's on the Web site. We just use the sanme
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agenda every week.

CHAIRMAN: The goal would have been
that we did all of the what we've done and
then talked about the -~ what we have -- the

assignments from last week and all that, but

it's Jjust taken too much time after we've

really --

MR. SPEAKS: So, I have to do another
interpretive dance next week? I knew that was
going to stay.

(Several people talking simultaneously.)

MS. DUNN: We have everyone's comments
numbered each meeting, so the new stuff is out
on our agenda -- I mean, is out on our Web
site.

{Several people talking simultaneocusly.)

MR. KRAUS: Yeah. Be sure and check
back with the Web site, too, because as we
work on the draft rules and make changes, then
we'll repost them to get them ready to be
reviewed by the Board, but --

MR. ZELL: When do you think you'll
have rules written down?

MS. EULER: We have some.

MR. KRAUS: We have some now. The
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goal is to have drafts prepared -- for
emergency rules, drafts prepared, approved by
the Board for filing, and actually filed on
August 28th so that then they can be effective
ten days after that. That's the earliest we
can -- absolute earliest we can do 1it.

MR. ZELL: So, what happens between
the 28th and the ten days?

MR. KRAUS: During that time, you know
what the rule is going to be. That's the
absolute most we have authority to do. You
can't do anything soconer than that, so --

UNIDENTIFIED: Well, I love the way our
government is working.

MR. KRAUS: Yeah. We're making
sausages.

MR. REINHARD: Well, it's better than
what it would be over there, whatever, China
or --

CHATRMAN: Okay.

MS. EULER: Okay. Thanks.

MS. DUNN: Everybody remembers what
time and day the next meeting is; right?

CHAIRMAN: When is 1it?

MS. DUNN: Okay. It is --
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CHAIRMAN: ©Next meeting is --
MS. DUNN: August 19th at 9:00 a.mn.
CHATRMAN: August 19th, 9:00 a.m.

(Off the record)
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From: Brad Speaks
Sent! Friday, July 24, 2009 5:09 PM

To: PR.Embalm

Ce: Euler, Sharon; Dunn, Becky; lindleyfh chbSmINa
Subject: Request

To the State Board of Funeral Directors and Embalmars:_

\):\% equest that the Aftorney General for the

I would like to formally ask that the Missouri State Boan
ter that has been appolinted In the NPS

State of Missourl file a motion for hearing in the Texas ¢u

debacle), in regards to the 7 items listed below: \3\65\60

1, Payment of claims from NPS

2. Timing of claims payment

" 3. Ongoing consumer payments on contracts

4, Miasouri banks and thelr llability, and the class aclion lawsuile .. behalf of Missourl funeral homes
5. Expenses of the CFA In pursulng this matter

6. Access to teleconference report conferences with the SDR

7. The SDR's Intent to send a letter to all consumers re: claims against NPS. |

I further request that the state board hire Mr. Robert Cowherd as the board's attorney so that he can work on thls ongolng Issue for the
consumers of Missour and the funeral providers who have been harmed. There Is much at stake and Mr. Cowherd Is extremely well-
versed In the matters surrounding these issues and | feel that he Is ideally qualified to stand up for the Interests of the harmed parties on
behalf of the State Board. This move would make a [ot of sense, now that the board is empowered to hire it's own attorney.

Most sincerely,
Brad

Brad Speaks | President
Speaks Family Legacy Chapels
(:: P.O. Box 259 | Independence, MO | 64051

‘A1 brad.speaks@speakschapel.com
' 816.262,7900

&1 816,252,9758
STATEMENT OF CONFIDENTIALITY:

The Information containad in this message and any attachmonts lo this inassage are intended for the exclusive use of tho addressee(s)
ancl may conlain confidential or privileged information. If you are not the Intended reciplent, please nolify Brac Speaks al 816-807-2484,
and destoy all coples of this message and any allachments.

8/5/2009
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A. SB1 implementation ~ Group II

436,400, Title of Act

The provisions of sections 436,400 to 436.520 shall be
2 referenced as the "Missour! Preneed Funeral Contract Act” and shall
3 apply only to prenced contraefs enfered into, and accounts created on
4 or after, August 28, 2009, unless otherwise specified,




436.405, Definitions

1, As used in sections 436,400 to 436,520, unless the
2 contexi otherwise requires, the following terms shall mean;

5 merchandise described in a preneed contract;

6 (2) "Guaranteed contract", a prenced confract in which the seller

7 promises, assures, o guarantees to the purchaser that all er any

8 portion of the costs for the disposition, sexvices, facilities, or

9 merchandise identified in a preneed confract will be no greater than
10 the amount designated in the contract upon the prenced beneficiary's
11 death or that such costs will be otherwise limited or restricted;

12 (3) “Insurance-funded preneed contract”, a preneed contract
13 which is designated to be funded by payments or proceeds from an
14 insurance policy or single premium annuity contract;

[5 (4) "Joint account-funded prenced contract', a prenced contract

16 which designates that payments for the prenced confract made by or
17 on behaif of the purchaser will be deposited and maintained in a joint
18 account in the names of the purchaser and seller, as provided in this
19 chapters

20 (5) "Market value", a fair market value;

21 (a) As to cash, the mmount thereof;

22 (b) As to a security as of any daic, the price for the security as

23 of that date obtained from a generally recognized source, or fo the

24 extent no generally recognized source exists, the price to sell the

25 security In an orderly transaction between unrelated market

26 participants at tho measurement date; and

27 (c) As to any other asset, {lie price fo sell the asset in an orderly

28 transaction between unrelated market participants at the measurement
29 date cousistent with statements of financial accounting standards;

30 (6) "Nonguaranteed contract”, a prenced contract in which the

31 seller does not promise, assure, or guarantee that all or any portion of
32 the costs for the disposition, facllities, service, or merchandise

33 identified in a prenced contract will be limited to the amount

34 designated in the contract upon the prenced heneficiary's death or that
35 such costs will be otherwise Hmited or restricted; :

|[’.’st‘('i) “Prenced contract”, any confract or other arvapgement which

Comment (K11 We could end up with
sdditionsl terms to define by rle. They
cannol be inconsisteat with these
statutory definitions.

f Comment {OZ]: Maybe set ot in rule

at:
«where there is no debivery, there Iswo
preneed
«diffexence behween preplanning and
prepaying
.that trust, Insurange and joint account are
only ways to finance a preneed contract
in Mo without vielating statute {and that
prenced contracts finance in other ways
| ere dill “peenced contracts”

—7




37 provides for the final disposition in Missouri of a dead human body,
38 fu;leral or burial services ox facilitles, or Tuneral merchandise, wheve
39 such disposition, services, facilities, or merchandise are not

40 immediately requived, Such contracts include, but ave not limited to,
41 agreements providing for a membership fee or any other fee for the
42 purpose of furnishing final disposition, funeral or hurial services or
43 facilities, or funeral merchandise at a discount or at a future date;

44 (8) "Preneed trust", a trust to recelve deposits of, administer, and
45 disburse payments received under preneed coutracts, together with
46 income thereon;

47 (9) "Purchaser”, the person who is obligated to pay under a
48 prenged confract;

49 (10) "Trustee”, the {rustee of n preneed trust, including successor
50 trustees;

51 (11) "Trust-funded prenced contract”, a prenced contract which
52 provides that payments for the prenced contyact shall be deposited and
53 maintained in frust,

542, All terms defined in chapter 333, RSMo, shall be deemed to |
55 have the same meaning when used in sections 436,400 to 436.520.




436.410. Cemetery exception

2 apply to any contract or otler arrangement sold by a cemetery
3 operator for which payments received by or on behalf of the purchaser
U are required to be placed in an endowed care fund or for which a

5 deposit Into a segregated account is required under chapter 214, RSMo; I

6 provided that a cemetery operator shall comply with sections 436,400
7 to 436,520 if the contract or arrangement sold by the operator includes
8 services that may only be provided by a Neensed funeral divector or

9 embalmer,

- { comment [03]: Consider defining

what's exempt here and what's nel. Or
feave alone,

- { comment [K4J: Same issues ralsed

fast week regarding 333.310: preneed
payments are net deposited to an
endowed care fund, and the
segregated account was ellminated
by 58296,




436,412, Grandfather clause

3 be governed by this chapter as the chapter existed at the {lme the

4 contract was ntade. Any licensee or vegistrant of the board may be

5 disciplined for violation of any provision of sections 436,005 to 436,071

6 within the applicable statute of limitations. In addition, the provisions

7 of section 436,031, RSMo, as It existed on August 27, 2009, shall continue
8 to govern disbursements to the seller from the trust and payment of

9 trust expenses, Joint accounts In existence as of August 27, 2009, shall

10 continue to be governed by the provisions of section 436,053, as that

{1 section exIsted on August 27, 2009.

| comment [KS]: When deafting rules
and particutasly when sddeessing time
perod immediately following 08/28/09,
we'll wan! to keep i mind that the prior
statutes can stiHl come into play,

.- | Comment [06]: Could set out in mile
some things frem prier lavwe
R -selfer gets 20%% plus interest
\ «financiat advisor paid
* »seller pays tust expense

Comment [O7]; Maybe set outin mle
that under new Jaw, ail money In a trust
funded prenezd must go first into the trust




436,415, Provider/Seller obligations

1. Except as otherwise provided in sections 436.400 to
2 436,520, the provider desjgnﬂted in a preneed contract shall be
3 obligated fo provide final disposition, funeral or burial services and

4 facilities, and funeral merchandise as deseribed in the prenced

5 contract, l ) o _ . L -

6 2.{The seller designated In a preneed contract shall be obligated

7 to collect and properly deposit and disburse all payments made b}‘,_o_l'_ )
8 on behalf of, a purchaser of a preneed contract and ensure that s

9 statutorily and contractual duties ave mef, in compliance with sections
10 436.400 fo 436.520, RSMo.

- { comment [K81: May want to define

= { comment {011} May wanl 1o setout

these terms as used in chp, 436 and the
rales promuigated thereunder by mule.

Commaent [K9]: With regard to third
party sales, is the funeral home
chligated ¢ven If the sefieris
Incapable of peiforming (due fo
Insolvency) according to the tems of
the selter/provider agreement?

" Comment [K10): What atiout
Insurance where premiums are made
dlrectly to the Insurer?

I rule:

«3¢: provider obligations, funcrat director
in charge Is responsible

«seller and provider ob¥igations apply to
#ll contracts, old and new




436,420, Provider/Seller contract

1, No person shall be designated as a providerin a

2 preneed contract unless the provider has a written confractual

3 agreement with the selier, Any seller who designates a person as a

4 provider in a preneed contract without a contractual relationship with
5 such person Is in violation of the provisions of sections 436,400 to

6 436.520, No confract is required if the seller and provider are the snme
7 legal entity.

8 2. The writien agreement required by this section shal include:

9 (1) Written cousent from the provider authorizing the seller to
10 designate or obligate the providey under a prenced contract;

11 (2) Proceduves for tracking preneed contract funds or payments

12 received by the provider and for remitting such funds or payments to
13 the seller, including, the time period authorized by the seller fox the
14 remiitance of funds and payments; and

15 (3) The signatures of the seller and the provider or thelr
16 authorized vepreseniatives and the date such signature was obiained.

17 3. A ‘provider shall notify the board Within fifteen daysof
18 authorizing or otherwise agreeing to allow a seller to designate himself
19 or herself as the provider under any preneed contract,

20 4. Upon request of the board, a selier, provider, or preneed agent
21 shall provide a copy of any preneed contract or any contract or
22 agreement with a seller or provider to the hoard,

Comment {£12]: May want arule
specifying how notice s to be provided

J




436,425, Consumer confract requirements

1. All preneed contracts shall be sequentially numbered

2 and In writing and in W font type and size that are easily read, and shall -+ { comment t3[:{13]: May want to
g LTS T A R - B nefepeci
3 clesrly and conspicuously: -:nnybeplc;lpoim ot larger fype, Times

New Roman or something similas

4 (1) Include the name, address and phone number of the
5 purchaser, beneficinry, provider and seHer;

6 (2) Identify the name, addvress, phone and license number of the
7 provider aund the seller;

8 (3) Set out in detail the disposition, funceral and burial services
9 and facilities, and merchandise requested;

10 (4) Identify whether the contract is trust funded, insurance
11 funded, or joint account funded;

(2 (5) Ineividé notice that the cancellation of the contract shall not e §°'“§"e"§ t[|'u4}: wthnﬁ u\:sls«;csm
77777777 T T T T T L i ot tnenranea T prefaced to suggest all conta

13 cancel Ay life insm.ance funding th? confract, and that insurance st Incude provisions such as (5),

4 cancellation is required to be made in writing to the insurer; incluslon of insurance refated

provisions In a trust funded contract
G TR i b T and visa versa) will be confusing to
15 (6) Inclidé nofice that the purchaser will only receive the eash she consurmer,

16 surrender value of any insurance policy funding the contract if
7 cancelled after a designated time, which may be less than the amount
18 paid into the policy;

19 (7) Yicludenioftce that the board proyides by rule thatthe .. .. | conment [K15]: Couldst forth

20 purchaser has the right to fransfer the provider designation to another :‘;‘3,‘;;”&’,‘1?:,@'3\.‘2,,‘?,0\12’Ifi';ﬁige

21 provider; ot a fom,

22 (8) Prominently identify whether the contract is revocable or L { Comment [K163: Could set out l
B . R specifies viarulo

23 irrevoeable;

24 (9) Set forth the termns for cancellation by the purchaser or by
25 the seller;

26 (10) Xdentify any prenced trust or joint aceount into which
27 confract payments shall be deposited, including the name and address
28 of thie corresponding trustee or financial institution;

29 (11) Include the name, address and phone number of any
30 insurance company ssuing an insurance policy used to fund (he
31 preneed contracts




32 {12) Include the name and signature of the purchaser,the

33 provider or lts authorized representative, the prenced agent
34 responsible for the sale of the contract, and the selier or its authorized
35 vepresentative;

40 (15) Include a disclosure lon all guaranteed installment payment o
41 contracts informing the purchaser what will take place in the event the

42 beneficiary dies before all installments have been paid, including an

43 explanation of what will be owed by the purchaser for the funeral

44 services in such an event.

45 (16) Comply with the provisions of sections 436.400 to 436,520 or
46 amy rule promulgated thereunder,

47 2. A prenced contract shall be veidable and unenforceable at the

48 option of the purchaser, or the purchaser's legal representative, if it is

50 in compliance with this section or not issued by a selier licensed under

51 chapter 333, RSMo, o if the provider has not consented to serve as

52 provider at the time the contract was executed, Upon exercising the

53 option by written notice to the seller and provider, Ea!l: payments made
54 under such contract shall be recoverable by the purchaser, or the

55 purchaser's legal representatlve, from the contract seller, trustee, or

56 otlter payee thereof,

49 determined in a court of competent jurisdicifon hat the confractisnot

57 3. A benefictary who seeks to become eligible fo receive public
58 assistance under chiapter 208, RSMo, or any other applicable state or

59 federal law may ivrevocably waive their rights to recelve any refund or

60 payment of any monies from the funds or insurance used to fund their

61 preneed confract, Such irrevocable waiver may be execuied atany

62 thne aund shalt be In writing, signed and dated by the beneficiarvy and
63 shall be delivered to the seller and any applicable trustee, financial
64 institution or insurance cempany;

65 4. All purchasers shall have the right as provided in this chapter
66 to cancel or rescind s revocable prenced contract and transfer any
67 preneed contract with or without cause.

- - comnient [017): May want to clanify

" { comment {K19]: To the extent the

\ Comment {K20]: Could define or sel
L out specifics

" | sitations,

h [commant {028} Coutd provide

-notice of state board complaint process |

[ Comment [K24): With the average ]

[ comment [026]: 17 do 2 rule on

who, In 34 party sellet situation, Is
fequired to sign the confracs,

Includiap the seller’s signature may be
difMicult espectally whers the contract is
wrilten i the purchaser’s home

Comment [O18): Provide the next of
kin contast for bensficlary?

contract Incixles both guaranteed
and non-guaranteed, deatly identify
what Is non-guaranteed.

 commaent {K21]t Wilk need to
address by addendum In many

f cComment {K22}: Can decide whai
these would be (Ifany) and st out in
rule, maybe:

«it's a binding contract

-have right to have it revigwed by an
attormey

[ Comment [K23}: Could be more
specific than this in nele if want to, maybe
provide asceplable fanguage by nufe o by
form

J

funeral around $8,000, a small clalms
court would have ‘competent
Jurisdiciton’, and thus could determin
compllance with 436 andfor 333.

S

[ commant [K2B]: If the cantract Is
voided by the purchaser for non-
compliance, the purchaser Is entitled
to the entire trust or Jolnt account. 1f
Insurance funded, then purchaser pr

public assistance, may want fo contast

MoHeatthNet {o collaborate )
[Rmm,ent {027R26]): )

acceplable language by Tuls or by form

Comment [K297: This s a drafting
error that exposes sellers to a risk of
having to return 34 payments. i 2
purchaser can rescind hils contract, it
is as though the tontract has been
volded, and the seller must return
everything, even the origination fee.




685, A prenced contract, shall not be changed from a frust-funded, . - { comment {£30]; Will the Board
69 i msm ace-fund + joint : ) ' apply this retroaciively to preclude
1 eri, or joi t account-funded prenced contract without the R o corectne, probtem

contracts or arrangements?

" [ comment {031 ]: Could define
further by nale




436.430. Trust funded contract requirements

1. A trust-funded preneed contract shall comply with
2 sections 436,400 to 436,520 and {he specific requirements of this section,

31, JAlseller must deposit all payments received on a preneed  ___
4 contract into the designated prenced trust within sixty days of receipt
5 of the funds by the seller, tie prenced sales agent or designee. A Soller
6 may ot require the consumer to pay any fees or other charges except
7 as authorized by the provisions of chapter 333, RSMo, and this chapter

8 or other state or federal Iaw. 1

11 coniract as an origination fee, The seller may make this request at any
12 time after five percent of the total amount of the prenced contract has
13 been deposited into the trust, [The trustee shall make this distribution

14 to the seller within 15 days of the receipt of the request!

15 4, In addition fo the origination fee, the trustee may distribute

16 to the seller, an amount up to fen percentof the face value of the
17 contract on a preneed contract at any time after the consumer payment
18 lias been deposited into the trust, The seller may make writlen request
19 for this distvibution and the frustee shall make this distribution to the
20 seller within fifteen days of the veceipt of the request or as may be

21 provided In any written agrecment between the seller and the frustee.

22 5,The trustee of a prenced trust shall be a state- or federally-
23 chartered financial institution authorized to exorcise frust powers in
24 Missourd, [Te trustee shall accept all deposits made to it for a prenced

25 contract and shall hold, administer, and distribute such deposits, in
26 trust, as trust principal, under sections 436.400 to 436,520,

27 6. The financial institution referenced hierein may neither

28 fco:ltn'of, be confrolled by, nor be under common control with theseller

29 or preneed agent, The terms “control", "controlled by" and "under

30 common control with" means, the direct or indirect possession of the

31 power to direct or cause the direction of the managentent and policies
32 of a person, whether through the ownership of voting secuvities, by

33 contract other than a comnercial contract for goods or nonmanagement
34 services, or otherwlse, unless the power is the result of an official

35 position with or corporate office held by the person, Confrol shail be

36 presumed to exist if any person, directly or indivectly, owns, controls,

37 holds with the power to vote, or liolds proxies representing ten percent

. [ Comment [032]: Should there be a

: | finance charges
 { comment [K33]; What about

~=‘ | then may be disbursed by the frusiee

| the consumer?

| cherges Included as “payments™?

Comment [O36]: May want fo clasify |

{ comment [K39]: This language Is

rule regarding whether the following are
included or excluded from the trusting
requirement;

-administrative fees

-stale preneed contract fee

-fate fees

payments mads directly to the trust from

r(:Janumzm; {K34]: Are administrative
fegs, credit Bfe premiums and finance

Comment {K35]: What about
administration fees? They aren't
prohibited, but not necessanily
autherized,

In rule that this means 21l funds must be
deposited in the trust and aftes deposit

[ comment [K37}: What happens if ]
trustee has a dispute over the
request?

Comment [038]; May also wantlo
clasify in rule howhshen this can be
distributed

faly typkal of provisions that require
the fidudary to be located’ within the
state. Will forelgn fiduclarles be
required ta comply with Missourf’s
Sac,362.6007

__ . .- § Comment [K40]: May wanl to define
“controf™




38 or more of the voting securities. This presumption may be rebufted by
39 s showing to the board 'that control does not in fact exist.

40 7. Paymenis regarding two or more preneed conlracts may he

41 deposited into and commingled in the same preneed trust, so long as
42 the trustee maintains adequate records that individually and

43 separately tdentify the payments, earnings, and distributions for each
44 preneed contract,

45 '8' Within a reasonable time after accepting a trusteeship or o
46 receiving trust assets, a trustee shall roview the {rust assets and make
47 and implement decisions concerning the retention and disposition of
48 assets in order to bring the trust portfolio info compliance with the

49 purposes, terms, distribution requirements, other eircumstances of the
50 trust, and all other requirements of sections 436,400 to 436,520,

319, All expenses ',of establishing fan;}_ administering a prenced trust,

52 Including trustee’s fees, legal and accounting fees, investment expenses,
53 and taxes may be paid from income generated from the investment of
54 the trust assets, Principal of the trust shall not be used to pay the costs
55 of administration. If the income of the trust is insufficiont to pay the

56 costs of administration, those costs shall be paid as pexr the written

57 agreements befween the seller, provider and the trustee.

58 10, [The seller and provider of a trust funded guaranteed prenced
59 contract shall be entltled to all income, including, but not limited {o,
60 interest, dividends, capital gains, and losses generated by the

61 investment of prenced trust property regarding such contract fas

62 stipulated in the contract between the seller and providet} Income of
63 the trust, excluding expenses allowed under subscetion 10 of this

64 sectton, shall acerue through the life of the trust, except in instances
65 when a contract Is cancelled. The trustee of the trust may distribute
66 market value of all income, net of losses, to the seller upon, but not
67 before, the final disposition of the beneficiary and provision of the
68 funeral and burlal services and facilities, and merchandise fo, or for,
69 the benefit of the beneficiary. This subsection shall apply to trusts

70 established on or after August 28,2009,

71 11. Providers shall request payment by submitfing a ‘ortificate
72 of performance to the seller certifying that the provider has rendered

74 signed by both the provider and the person authorized to make

75 arrangements on behalf of the beneficiary. If there is no written

76 contract between the seller and provider, the provider shall be entitled
77 to the market value of all trusts assets allocable fo the prenecd

78 contract, Sellexs shall remit payment to the provider within sixfy days

1 Comment [K41])} Could set out
procedures for this, bal weuldn't have to,

Commant [K4 2] Wil this fiduciary
review requirement be imposed
retroactively to existing trusts?

Commient [K43]: Polnt of
clarification that fiduciaries can
recever thelr expense tn selting up
new busts compllant with SBA.

-t Comment [K447: 15 there a minimum
that the selfer must pay the provides?

Comment {K45}: This language
suggests that the seller and provider
can agree to how Income may be
divided. May a seller (who acts asits
own provider) Incorporate stmilar
provisions Into the preneed contzact
that contemplate successor providers
who do net have a trust?

N —

| Comment [0463: Should board make
a formi?

Would the signing of an at-nead contract
sultice since such contrmct would be
signed by both partics and in such
contract they agree to deliver the
merchandise and services for the
beneficiary?




79 of recelving the certificate of performance,

80312, 1f s seller fails to make timely payment of an amount due a .

81 provider under sections 436,400 fo 436,520, the provider shall have the
82 right, in addition to other vights and remedies against such setler, to

83 make demand upon the trustee of the preneed trust for the contract to

84 distribute to the provider firom the trust all amounts to which the seller
85 would be entitled to veceive for the preneed contract,

86 13. The trustee of a preneed trust, including trusts established

387 before August 28, 2009, shall maintain adequate books and records of

88 all transactions administered over the life of the trust and pertaining

89 to the trust generaily, The trustee shall assist the seller who

90 established the trust or its successor in interest in the preparation of

9f the annual report described in section 436,460, The seller shall furnish
92 to each contract purchaser, within thirty days after veceipt of {he

93 purchaser's written request, a \vritfen statement lof all deposits made_

94 to such trust regarding such purchaser's contract including the
95 principal and intevest paid to date. |

96 14, A preneced trust, including frusts established before August

97 28, 2009, shall terminate when the trust prineipal no longer Includes

98 any payments made under any preneed contract, and upon such

99 termination the trustee shall distribute all trast property, including

100 principal and undistributed inconte, to the seller whieh established the
101 trust,

Comntent [K47 ] Wil this section
be applied retroactively to Pre'0S
trusts?

. { Conment [GA8]: Maybe explain this

inmule

-§ Comment [K49): We don't maintaln
regorgs regarding “pelncipal” on the
tndividual contract basls.
Adminlsteators track payments, Also,
why track only Interest {as opposed
fo Income)?




436,435, Trustee duties

1. To the extent {hat any provisions in this chapter

2 which come Info effect on August 28, 2009, apply to trusts governed

3 under this chapter which are in existence on Angust 28, 2009, Such

4 trusis [shail be in compliance wih this chapter no lafer than bulyl1,
52010,

6 2. All property held in a prenced trust, including principal and

7 undistributed income, shall be jnvested and reinvested by the trustee
8 thereof and shall only be invested and reinvested in investinents which
9 have reasonable potential for growth or producing income, Funds in,
16 or belonging to, a prenced trust shall not be invested in any ferm life
1t insurance produet,

12 3, A trustee shall invest and manage trust assets as a pritdent

13 investor would, by considering the purposes, terms, distribution

{4 reguirements, and otlier circumstances of the trust, In satisfying this
15 standard, the trustee shall exercise reasonable care, skill, and caution,
16 A trustee who has spectal skills or expertise, or is nanied trustee in

17 relinuce upon the trustee's representation that tiie trustee has special
18 skills or expertise, has a duty to use those special skills or expertise

19 when investing and managing trust assets,

26 4, A trustee shall diversify the investments of the trust unless the

21 trustec reasonably determines that, because of special circumstances, ..

22 the purpose of the frust is better served without diversification,

23 5, In investing and managing trust assets, a trustee shall
24 consider the following as are relevant o the trust:

25 (1) General economlic conditions;
26 (2} The possibie effect of inflation or deflation;

27 (3) The expected {ax consequences of investment decisjons or
28 strategles;

29 (4) The role that each investment or coinse of action plays
30 within the overall trust portfolio;

31 (5) The expected total return from income and the appreciation
32 of capital;

" { comment {KS51]1 May want lo
address in rules regarding transition -

o onie has to comply with SB until after
Tuly 1, 20107 Or what exactly doss this
mean. Should clarify in sule,

o [ Comment {O50]: Does this mean that }

whal “gompilance” means, what board
will do before and after 0110, ets.

| Comment {K52]: Trusts which hold

insutance should be exempt for
diversification, as well as smali kusts,
but what other crcumstances would
justify this exception?




33 (6) Needs for Hquidity, regularity of income, and preservation or
34 appreciation of capitaly

35 6. No seller, provider, or preneed agent shall procure or aceept

36 a Joan against any investment or asset of or belonging to apreneed

37 trust. As of August 29, 2009, no preneed seller, provider, or agent shall
38 use any existing preneed confract as coliateral or security pledged for
39 a Toan or take preneed funds of any existing preneed contract as a loan
40 or for any purpose other than as authorized by this chapter.

.. -] Comment [053F: Can a puchaser

who has ant fnsurance policy assigned toa
funeral home borrosy agalngt the policy?

|




436,440, Trustee delegation to agent

1. The provisiens of this section shal apply to all
2 preneed trusts, including trusts established before August 28, 2009.

32, A prenced trustee may delegate to an agent, duties and powers
4 that a prudent trustee of comparable skills would reasonably delegate

5 under the eircumstances, The trustee shall exercise reasonable cave,
6 skill, and caution in:

7 {1) Selecting an agent;

8 (2) Establishing {he scope and terms of the agency, consistent
9 with the purposes and terms of the {rust; and

10 (3) [Periodically reviewing the agent's actions in order to monitor.

11 the agent's performance and compliance with the terms of the a'gency.' '

12 3, In performing a delegated function, an agent owes a duty to
13 the trust to exercise reasonable care to comply with the terms of the
14 ageney.

15 4. By accepting a delegatlon of powers or duties from the trustee
16 of a prenced trust, an agent submits to the Jurisdietion of the courts of

17 this state,

18 5. Delegation of dutles and powers to an agent shall not relieve
19 the frustee of any duty or responsibility imposed on the trastee by
20 secttons 436,400 to 436,520 or the trust agreement,

21 6. For trusts in existence as of August 28, 2009, it shall be

22 permissible for those trusts to continue to utilize the services of an

23 independent financial advisor, if said advisor was in place pursuant to
24 section 436,031, RSMo, as of August 28, 2009,

- camment (K541: Could set cut what

this means, but wouldn't have
19...especially as retards trustee's
responsibilities (trustes obligations
altready addiessed elsewher),

i
i
i
|




436,445, Trustee investment restrictions

A trustee of any preneed trust, including trusts
2 established before August 28, 2009, shall not after August 28, 2009, make
3 any decisions to invest any trust fund with:

4 (1) The spouse of the trustee;

5 (2) The descendants, siblings, pavents, or spouses of a scller or
6 an officer, manager, director or employee of a selley, provider, or
7 prenced agent’;; i

8(3) EAgents or aftorneys of a trustee, seler, or provldel{' or

9 (4)IA corporation or other person or gt_g_teg'pl'lge')’;L which the o

ntrolling inteiest orhasan
'shidgnient,

10 trustes, seller, or provider owns i

11 inferest thatanight affect the trust

. +F Comment {K55]: Could define these
via rule,

)

favestment advisor has some form of
telationship to the seller, even if no
more than an agency relationship,

r —y .
- { Comment {K56): Frequently, the

‘ (Eomment [K57]: Same

J

. Comment [K5B]: May waal lo
address that where & cureent investment,
not required to divest unless trustee
deems prudear?

|




436,450, Insurance funded contracts

1. An insurance-funded preneed contract shall comply
2 with sections 436,400 to 436,520 and the specific requirements of (his
3 section,

42, A seller, provider, or any prenced agent shall not veceive or

5 collect from the purchaser of an insurance-funded prenced contract,
6 any amount in excess of what is required to pay the preminms on the
7 insurance policy as assessed or required by the insurer as premium

8 payments for the insurance policy except for any amount regitived or
9 authorized by this chapter or by rule. A seller shall not receive or

10 collect any administrative or other fee from the purchaser for or in
11 connection with an insurance-funded preneed contract, other than
12 those fees or amounts assessed by the insurer, As of August 29, 2009,
13 no preneed seller, provider, or agent shall use any existing preneed
14 contract as collateral or security pledged for a loan or take prenced
15 funds of any existing prenced contract as a loan for any puvpese other
16 than as authorized by this chapter.

17 3. Payments collected by or on behalf of a selle foran B
18 insurance-funded preneed confract shall be premptly remitted to the
19 insurer or the insurer's designee as requived by the insurer; provided
20 that payments shall not be retained or held by the seller or preneed
21 agent for move than thirty days from the date of receipt.

22 4. It is unlawful for a seller, provider, or prenced agent to
23 procure or accept a loan against any insurance contract used to fund
24 a preneed contract,

. 25 5, Laws regulating insuyance shall not apply to preneed

26 contracts, but shall apply to any insurance or single premium annuity
27 sold with a preneed contract; provided, however, the provisions of this
28 act shall not apply to single premium annuities or insurance polices

29 regulated by chapters 374, 375, and 376, RSMo, used fo fund preneed

30 funeral agreements, contracts, or programs,

31 6, This section shall apply to all preneed contracts including
32 those entered into before August 28, 2009,

33 7, For any insurance-funded preneed contract sold after August
34 28, 2009, the following shall apply;

35 (1) The purchaser or beneficiary shall be the owner of the
36 insurance policy purchased to fund & preneed contract; and

L {Comment [K59): Address purchaser

paying insurer directly?

|

Comment {K60]: Sel out that rectipl
by 2gent = recelpt by seller?

|
J




37 (2) An insurance-funded prenced contract shall be valid and
38 enforceable only If the selier ox provider is named as the beneficiary
39 or assignee of the life inswrance policy funding the contract,

40 8. If the proceeds of the life insurance policy exceed the actual

41 cost of the gaods and services provided pursuant to the onguaranteed
42 preneed contract, any overage shall be paid fo the estate of the

43 beneficiary, or, if the beneficiary received publi assistance, toflie . (Comment [K63J: Coud define in nte |
44 state of Missourl




436,455, Joint accounts

1.}Al joint account-funded preneed contract shall comply

2 with sections 436,400 to 436,520 and the specific requiremeniéofthis
3 section,

42, In lieu of & trust-funded or insurance-funded preneed contract,

5 the seller and the purchaser may agree in writing that all funds paid

6 by tlte purchaser or beneficlary for the prenced contract shall be

7 deposited with a financial institution chartered and regulated by the

8 federal or state government authorized fo do business in Missourl in an
9 account in the joint names and under the joint control of the seller and
10 purchaser, beneficiary or pariy holding power of attorney over the

11 beneficiary's estate, There shall be a separate joint account established
i2 for each prenced contract sold or arranged under this section, Funds
{3 shall only be withdrawn or paid from the account upon the signatures
14 of botl the seller and the purchaser or under a pay-on-death

15 designation or as required to pay reasonable expenses of administering
16 the account,

17 3. All consideration paid by the purchascr under a joint account-
i8 funded contract shall be deposited into a joint account as authorized
19 by this sectlon withii ten days of veceipt of payment by the seller,

20 4, The financial institution shall hold, invest, and relnvest funds

21 deposited under this section in other nccounts offered to depositors by
22 the financial institutions as provided in the written agreement of the
23 purchaser and the seller, provided the finanelal institution shall not
24 invest or reinvest any funds deposited under this section in term life
25 insurance or any lnvestment that does not ‘ensonably have the

26 potential to gain income or increase In valug,

27 5, Income generated by preneed funds deposited under this

28 section shall be used to pay {he freasonable expenses fofadministerin o

29 the account as charged by tie financial institution and the balance of
30 the income shall be distributed or reinvested upon fulfillment of the
31 contract, cancellation or transfer pursuant to the provisions of this
32 chapter.

33 6. Within fifteen days after a provider and a witness cerdifies to

34 the financial institution in writing that the provider has furnished the
35 final disposition, funeral, and burial services and facilities, and

36 merchandise as required by the preneed contract, or has provided

37 alternative funeral benefits for the beneficiary under special

Contment [K62] Set oul any of the
fotlowing?: .

-no pooling of joint accounls

«mtay be fn CO ot other type of deposit
instrument

awhen agent receives money, setleris
deemed o have rectived

. { Comment [K63]! Could addeess In

rule, but {s probably better left Lo finance
Jaw

_—

{Comment [K64]: Thisis used in a

number of places. Could define in rule,
but dofng so woud likely hem in board
unnecessarily in a filure unforeseen
clrcumstance, May be better to feave the
deterntination of seasonable as a case-by-

case enalysis for the board,

~y




38 arvangements made with the purchaser, the financial {nstitution shall
39 distribute the deposited funds to the sellex if the certification has been
40 approved by the purchaser, The seller shall pay the provider within
41 ten days of receipt of funds.

42 7. Any seller, provider, or preneed agent shall not procure or

43 accept a Joan againsf any investment, or asset of, or belonging to a joint
44 account, As of August 28, 2009, it shall be prohibited to use any

45 existing preneed contract as collateral or security pledged for a loan,
46 or take preneed funds of any oxisting preneed contract as 4 loan or for
47 any purpose other than as authorized by this chapter.
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and not in lieu of any authority provided by this chapter, and may be
brought concurrently with other actions to enforce this chapter ox
gsooctions 436.400 to 436,520, RSMo.

333.840. 1. The board shall adopt and enforce rules for the
transaction of its business and for standards of sexvice and practice to
be followed in the professions of embalming and funeral directing
deemed by it necessary for the public good and consistent with the laws
of this state. The board may also prescribe a standard of proficiency
as to the gualifications and fitness of those engaging in the practice of
embalming or funeral directing,.

2. The board shall set the amount of the fees which this chapter
authorizes and requires by rules promulgated under section 536.021,
RSMo. The fees shall be set at a level to produce revenue which shall
not substantially exceed the cost and expense of administering this
chapter.

3. The board shall promulgate and enforce rules for the
transaction of its business and for standards of service and practice to
be followed for the licensing and registration of providers, sellers, and
preneed agents deemed necessary for the public good and consistent
with the laws of this state.

4, Any rule or portion of a rule, as that term Is defined in section
636,010, RSMo, that is created under the authority delegated in this
section shall become effective only if it complies with and is subject to
all of the provisions of chapter 536, RSMo, and, if applicable, section
536.028, RSMo. This section and chapter 536, RSMo, are nonseverable
and if any of the powers vested with the general assambly pursuant to
chapter 536, RSMo, to review, to delay the affective date, or to
disapprove and annul a rule are subssquently held unconstitutional,
then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2009, shall be invalid and veid,

436.400, The provisions of sections 436.400 to 436.5620 shall be
reforenced as the "Missouri Preneed Funeral Contract Act" and shall
apply only to preneed contracts entered into, and accounts created on
or after, August 28, 2009, unless otherwise specified,

436.405. 1. As used in sections 436.400 to 436.520, unless the
context otherwise requires, the following terms shall mean:

(1) "Beneficiary", the individual who is to be the subject of the
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disposition or who will receive funeral services, facilities, or
merchandise described in a preneed contract;

(2) "Guaranteed contract", a preneed contractin which the seller
promises, assures, or guarantees to the purchaser that all or any
portion of the costs for the disposition, services, facilities, or
merchandise identified in a preneed contract will be no greater than
the amount designated in the contract upon the preneed beneficiary's
death or that such costs will be otherwise limited or restricted;

(3) "Insurance-funded preneed contract, a preneed contract
which is designated to be funded by payments or proceeds from an
insurance policy or single premium annuity contract;

(4) "Joint account-funded preneed contract’, a prenced contract
which designates that payments for the preneed contract made by or
on behalf of the purchaser will be deposited and maintained in a joint
account in the names of the purchaser and seller, as provided in this
chapter;

(6) "Market value”, a fair market value:

(a) As to cash, the amount thereof;

(b) As to a security as of any date, the price for the security as
of that date obtained from a generally recognized source, or to the
extent no generally recognized source exlists, the price to sell the
gecurity in an orderly transaction between unrelated market
participants at the measurement date; and

(c) Asto any other asset, the price to sell the asset in an orderly
transaction between unrelated market participants atthe measurement
date consistent with statements of financial accounting standards;

(6) "Nonguaranteed contract’, a preneed coniract in which the
seller does not promise, assure, or guarantes that all or any portion of
the costs for the disposition, facilities, service, or merchandise
identified in a preneed contract will be limited to the amount
designated in the contract upon the preneed beneficiary's death or that
such costs .will bhe otherwise limited or restricted;

(7) "Preneed contract", any contract or other arrangement which
provides for the final disposition in Missouri of a dead human body,
funeral or burial services or facilities, or funeral merchandise, where
such disposition, services, facilities, or merchandise are not

immediately required. Such contracts include, but are not limited to,
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agreements providing for a membership fee or any other fee for the
purpose of furnishing final disposition, funeral or burial services or
facilities, or funeral merchandise at a discount or at a future datey

(8) "Prenced trust”, a trust to receive deposits of, administer, and
dishurse payments received under preneed contracts, together with
income thereon;

(9) "Purchaser", the person who is obligated to pay under a

preuneed contract;

(10) "T'rustee”, the trustee of a preneed trust, including successor
trustees;
(11) *“Trust-funded preneed contract”, a preneed contract which

provides that payments for the preneed contract shall be deposited and

maintained in trust,
2. All terms defined in chapter 333, RSMo, shall be deemed to
have the same meaning when used in sections 436,400 to 436,620,
436.410. The provisions of sections 436.400 to 436.520 shall not
apply to any contract or other arrangement sold by a cemetery

operator for which payments received by or on behalf of the purchaser

2
3
4 i
6 provided that a cemetery operator shall compiy with sections 436.400
7
8
g

to 436.520 if the contract or arrangement sold by the operator includes
services that may only be provided by a licensed funeral director or
embalmenr,

43G.412, Each preneed contract made before August 28,2009, and
all payments and disbursements under such contract shall continue to
be governed by this chapter as the chapter existed at the time the

contract was made, Any licensee or registrant of the board may be

‘disciplined for violation of any provision of sections 436.005 to 438.071

within the applicable statute of limitations. In addition, the provisions
of section 436,031, RSMo, as it existed on August 27, 2009, shall continue
to govern disbursements to the seller from the trust and payment of
trust exponses, Joint accounts in existence as of August 27, 2009, shall
continue to be governed by the provisions of section 436,053, as that
sectlon existed on August 27, 2009,

436.415. 1, Dxcept as otherw1se provided in sectmns 436. 400 to

436,520, the provider' designate préneet




HCS 88 SC5 8B 1 16

10

w0 =1 o Ot Wb W N

ST -~ S - B N T e e e e e
B ks D O O I ST R WM = O

o B =~ > S o B -

0w 00 -a o Dt o W

chandise n

on behalf of, a purchaser of a preneed contract and ensure that is
statutorily and contractual duties are met, in compliance with sections
436.400 to 436,520, RSMo.

436.420. 1. No person shall be designated as a provider in a
preneed contract unless the provider has a written contractual
agreement with the seller. Any seller who designates a pexson as a
provider in a preneed contract without a coniractual relationship with
such person is in violation of the provisions of sections 436,400 to
436.520. No contract is reguired if the seller and provider are the same
legal entity.

9. The written agreement required by this section shall include:

(1) Written consent from the provider authorizing the seller to
designate or obligate the provider under a preneed contract]

(2) Procedures for tracking preneed contract funds or payments
received by the provider and for remitting such funds or payments to
the seller, including, the time period authorized by the seller for the
remittance of funds and payments; and

(3) The signatures of the seller and the provider or their
authorized representatives and the date such signature was obtained.

3. A provider shall notify the board within fifteen days of
authorizing or otherwise agreeing to allow a seller to designate himself
or herself as the provider under any preneed coniract.

4. Upon request of the board, a seller, provider, or preneed agent
shall provide a copy of any preneed confract or any contract or
agreement with a seller ox provider to the board,

436.425. 1, All prencedcontracts shallbesequentially numbered
and in writing and in a font type and size that are easily read, and shall
clearly and conspicuously:

(1) Include the name, address and phone number of the
purchaser, beneficiary, provider and seller;

(2) ldentify the name, address, phone and license number of the

provider and the seller;
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(3) Set out in detail the disposition, funeral and burial services
and facilities, and merchandise requested;

(4) Identify whether the contract is trust funded, insurance
funded, or joint account funded;

(5) Include notice that the cancellation of the contract shall not
cancel any life insurance funding the contract, and that insurance
cancellation is required to be made in writing to the insurer;

(6) Include notice that the purchaser will only receive the cash
surrender value of any insurance policy funding the contract if
cancelled after a designated time, which may be less than the amount
paid into the policy;

(7) Include notice that the board provides by rule that the
purchaser has the right to transfer the provider designation to another
provider;

(8) Prominently identify whether the contract is revocable or
irrevocable;

(9) Set forth the terms for cancellation by the purchaser or by
the seller;

(10) Identify any preneed trusi or joint account into which
contract payments shall be deposited, including the name and address
of the corresponding trustee or financial institution;

(i1) Include the name, address and phone number of any
insurance company issuing an insurance policy used to fund the
preneed contract;

(12) Include the name and signature of the purchaser, the
provider or its authorized representative, the preneed agent
responsible for the sale of the contract, and the seller or its authorized
representative;

(13) Prominently identify whether the contract is a guaranteed
or nonguaranteed contract;

(14) Inecludeanyapplicable consumer disclosuresrequired by the
board by rule; and

(15) Include a disclosure on all guaranteed installment payment
contracts informing the purchaser what will take place in the event the
hbeneficiary dies before all installments have been paid, including an
explanation of what will be owed by the purchaser for the funeral

services in such an event,




HCS 88 SCSSB 1 i8

45
48
47
48
49
60
G
52
83
54
56
56
57
58
68
60
61
62
63
64
65
66
67
68
69
70

W -~ ;v o e

10
11

(16) Comply with the provisions of sections 436,400 to 436.620 ox

any rule promulgated thereunder,
2, A preneced contract shall be voidable and unenforceable at the

option of the purchaser or the purchaser's legal representative, ifit is

determined in a‘co; nipete urisdiction that the contract is not
in compliance with this section or not issued by a seller licensed under
chapter 333, RSMo, or if the provider has not consented to serve as
provider at the time the contract was executed. Upon exercising the
option by written notice to the seller and provider, all payments made
under such contract shall be recoverable by the purchaser, or the
purchaser's legal representative, from the contract seller, trustee, or
other payee thereof,

3. A beneficiary who seeks to become cligible to receive public
assistance under chapter 208, RSMo, or any other applicable state or
federal law may irrevocably waive their rights to receive any refund or
payment of any monies from the funds or insurance used to fund their
preneed contract. Such irrevocable waiver may be executed at any
time and shall be in writing, signed and dated by the beneficiary and
shall be delivered to the seller and any applicable trustee, financial
institution or insurance company;

4. All purchasers shall have the right as provided in this chapter

to cancel ¥ _'_‘,_:d}. a revocable preneed contract and transfer any

preneed contract with or without cause.

5, A preneed contract, shall not be changed from a trust-funded,
insurance-funded, orjoint account-funded preneed contract without the
written consgent of the purchaser,

436.430. 1. A trust-funded preneed contract shall comply with
sections 486,400 to 436,520 and the specific requirements of this section.

contract into the designated preneed trust within sixty days of receipt

2. A seller must deposit & \t§ received on a preneed

3. A seller may request the trustee to distribute to the seller an

amount up to the first five percent of the total amount of any preneed

contract as an origination fee, The seller may make this request at any

of the funds by the seller, the preneed sales agent or desxgnee. A"s lier
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4. In addition to the origination fee, the trustee may distribute

to the seller, an amount up to ten percent of the face value of the
econtract on a preneed contract at any time after the consumer payment
has been deposited into the trust. The seller may make written request
for this distribution and the trustee shall make this distribution to the
seller within fifteen days of the receipt of the request or as may be

provided in any written agreement between the seller and the trustee,

contract and shall hold, administer, and distribute such deposits, in

trust, as trust principal, under sections 436.400 to 486,620,

6. The financial institution referenced herein may neither
control, be controlled by, nor be under common control with the seller
or preneed agent. The fterms vgontrol”, "controlled by" and "under
common control with" means, the direct or indirect possession of the
power to direct or cause the dirvection of the management and policies
of a person, whether through the ownership of voting sscurities, by
contract other than a commercial contract for goods or nonmanagement
services, or otherwise, unless the power is the result of an official
position with or corporate office held by the person, Control shall be
presumed to exist if any person, directly or indirectly, owns, controls,
holds with the power to vote, or holds proxies representing ten percent
or more of the voting securities. This presumption may be rebutted by
a showing to the board that control does not in fact exist.

%, Payments regarding two or more preneed contracts may be
deposited into and commingled in the same preneed trust, so long as
the trustee maintains adequate records that individually and
separately identify the payments, earnings, and distributions for each

preneed contract.

8. Within a reasonable time |
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9, All expenses:'a__ sta ii wingiand administering a preneed trust,
including trustee's fees,legaland accounting fees, investment expenses,
and taxes may be paid from income generated from the investment of
the trust assets. Principal of the trust shall not be used to pay the costs
of administration, If the income of the trustis insufficient to pay the
costs of administration, those costs shall be paid as per the written
agreements between the seller, provider and the trustee,

10, The seller and provider of a trust funded preneed contract

shall be entitled to all income, including, but not limited to, interest,

dividends, capital gains, and losses generated by the investment of

preneced trust property regarding such contract a

yvider: Income of the trust,

excluding expenses allowed under subsection 10 of this section, shall
accerue through the life of the trust, except in instances when a contract
is cancelled. The trustee of the trust may distribute market value of all
income, net of losses, to the seller upon, hbut not before, the final
disposition of the beneficiary and provision of the funeral and burial
services and facilities, and merchandise to, or for, the benefit of the
beneficiary. This subsection shall apply to trusts established on or
after August 28, 2009,

11, Providers shall request payment by submitting a certificate
of performance to the seller certifying that the provider has rendered
services under the contract or as requested. The certificate shall be
signed by both the provider and the person authorized to make
arrangements on behalf of the beneficiary, If there is no written
contract between the seller and provider, the provider shall be entitled
to the market value of all trusts assets allocable to the preneed
contract. Sellers shall remit payment to the provider within sixty days
of receiving the certificate of performance,

12, If a scller fails to make timely payment of an amount due a
provider under sections 436,400 to 436.520, the provider shall have the
right, in addition to other rights and remedies against such seller, to
make demand upon the trustee of the preneed trust for the contract to
distribute to the provider from the trust all amounts to which the seller

would he entitled to receive for the preneed contract.
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86 13, The trustee of a preneed trust, including trusts established
87 before August 28, 2009, shall maintain adequate boolks and records of
88 all transactions administered over the life of the trust and pertaining
89 to the trust generally. The trustee shall assist the seller who
90 established the trust or its successor in interest in the preparation of
091 the annual report deseribed in section 436.460. The seller shall furnish
92
93

to each contract purohaser, \Vlthin thu'ty days aftex recelpt of the

96 14, A preneed trust, moludmg trusts established before August

97 28, 2009, shall terminate when the trust principal no longer includes
98 any payments made under any preneed contract, and upon such
99 termination the trustee shall distribute all trust property, ineluding

100 principal and undistributed income, to the seller which established the

101  trust,
436.435. 1. To the extent that any provisions in this chapter
2 which come into effect on August 28, 2009, apply to trusts governed
3 under this chapter which are in existence on August 28, 2009, such
4 trusts shall be in compliance with this chapter no later than July 1,
5 2010.
6 2. All property held in a preneed trust, including principal and
7 undistributed income, shall be invested and reinvested by the trustee
8 thereofand shall only be invested and reinvested in investments which
9 have reasonable potential for growth ox producing income, Funds in,
10 or belonging to, a preneed trust shall not be invested in any term life
11 insurance product,
12 3. A trustee shall invest and manage trust assets as a prudent
18 investor would, by considering the purposes, terms, distribution

14 reguirements, and other cireumstances of the trust, In satisfying this
16 standard, the trustee shall exercise reasonable care, skill, and caution.
16 A trustee who has special skills or expertise, or is named trustee in
17 reliance upon the trustee's representation that the trustee has special
18 skills or expertise, has a duty to use those special skills or expertise
19 when investing and managing trust assets,

20 4. Atrusteeshall diversify the investments of the trust unless the

21 trustee reasonably determines that, be’_‘:'. ir umstances,’r
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the purpose of the trust is better served without diversification,

5. In investing and managing trust assets, a trustee shall
consider the following as are relevant to the trust:

(1) General economic conditions;

(2) The possible effect of inflation or defiation;

(3) The expected tax consegquences of investment decisions or
strategies;

(4) The role that each investment or course of action plays
within the overall trust portfolio;

(6) The expected total return from income and the appreciation
of capital;

(6) Needs for liquidity, regularity of income, and preservation or
appreciation of capital;

6. No seller, provider, or preneced agent shall procure or accept
a loan against any investment or asset of or belonging to a preneed
trust. As of August 29, 2009, no preneed seller, provider, or agent shall
use any existing preneed contract as collateral or security pledged for
aloan or take preneed funds of any existing preneed contract asa loan
or for any purpose other than as authorized by this chapter,

436.440, 1, The provisions of this section shall apply to all
preneed trusts, including trusts established before August 28, 2009,

2, A preneed trustee may delegate to an agent, duties and powers
that a prudent trustee of comparable skills would reasonably delegate
under the circumstances, The trustee shall exercise reasonable eare,
slkill, and eaution in:

{1) Selecting an ageniy

(2) Lstablishing the scope and terms of the agency, consistent
with the purposes and terms of the trust; and

(3) Poriodically reviewingthe agent's actions in order to monitor
the agent's performance and compliance with the terms of the ageney,

3. In performing a delegated function, an agent owes a duty to
the trust to exercise reasonable care to comply with the terms of the
agency.

4. By accepting a delegation of powers or duties from the trustee
of a prenced trust, an agent submits to the jurisdiction of the courts of
this state.

5. Delegation of duties and powers to an agent shall not relieve
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the trustee of any duty or responsibility imposed on the trustee by
sections 436,400 to 436,520 or the trust agreement,

6. For trusts in existence as of August 28, 2009, it shall be
permissible for those trusts to continue to utilize the services of an
independent financial advisor, if said advisor was in place pursuant to
gsection 436.031, RSMo, as of August 28, 2009,

436.446. A trustee of any prenced trust, including trusts
established before August 28, 2009, shall not after August 28, 2009, make
any decisions to invest any trust fund"fi:, th

(1) The spouse of the trustee;

(2) The descendants, siblings, parents, or spouses of a seller or
an officer, manager, director or employee of a selier, provider, or

preneed agent;

(3) ‘Ageiits or attorieys {stde, sollex; or provideri or

(4) A corporation or other person or enterprise in which the
trustee, seller, or provider owns a controlling interest or has an
interest that might affect the trustee's judgment.

436.450. 1. An insurance-funded preneed contract shall comply
with sections 436.400 to 436.520 and the specific requirements of this
section,

3. A seller, provider, or any preneed agent shall not receive or
collect from the purchaser of an insurance-funded preneed contract,
any amount in excess of what is required to pay the premiums on the
insurance policy as assessed or required by the insurer as premium
payments for the insurance poliey except for any amount required or
authorized by this chapter or by rule. A seller shall not receive or
collect any administrative or other fee from the purchasger for or in
connection with an insurance-funded preneed contract, other than
those fees or amounts assessed by the insurer. As of August 29, 2009,
no preneed seller, provider, or agent shall use any existing preneced
contract as collateral or security pledged for a loan or take preneed
funds of any existing preneed contract as a loan for any purpose other
than as authorized by this chapter,

3. Payments collected by or on behalf of a seller for an
insurance-funded preneed contract shall be promptly remitted to the
insurer or the insurer's designee as required by the insurer; provided

that payments shall not be retained or held by the seller or preneed
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Rough Draft of Proposed Regulation language

RE: 333.011

“In the business of funeral directing” shall include receiving directly or Indirectly any compensation,
remuneration or pecuniary benefit in exchange for performing any activity set out 333.001 (7} including,

but not limited to:

1. Performing sald activities In exchange for the purchase of any products or services;
2. Performing said activities in exchange for donations to any church or charitable organizations,

3. Performing said activities in exchange for other goods or services

However In no event shall a person licensed under Chapter 333 be deemed not to be In the business of
funeral directing by not charging for any provided goods or services.
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From: John Ziegenhein

Sent: Saturday, August 08, 2009 11:33 AM

To: Schnleders, Pam

Subject: Re: State Board of Embalmers and Funeral Directors Open Meeting Notlce - August 11,
2008

Dear Missouri State Board,

I would like you to issue a suggested list of statements that should be included in the frust
funded pre need contract documents that we funeral homes are expected to provide to
purchasers when a pre need contract will be funded by at TRUST.

Theoretically, after you have interpreted the new pre need faw, you would have an
understanding (or expectations) of the minimum "bullet points" that are expected to be
written into the funeral home contracts funded through a trust. Your inspector will be
inspecting our contracts in the future, What do you expect to see on those contracts??
I would appreciate this "second opinion” of the law to confirm my interpretation of the
law

THANK YOu,

Roger Richie

John L. Ziegenhein & Sons in St. Louis, Missousi 63116

314 352 2600
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